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U.S. Customs Service 


Treasury Decisions 


19 CFR Chapter I 


(T.D. 90-78) 
RIN 1515-AA61 


CUSTOMS REGULATIONS AMENDMENTS TO CONFORM WITH 
THE HARMONIZED SYSTEM OF TARIFF CLASSIFICATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: On December 21, 1988, T.D. 89-1 was published in the Fed- 
eral Register (53 FR 51244) to set forth interim amendments to the Cus- 
toms Regulations conforming those regulations to the Harmonized 
Tariff Schedule of the United States (HTSUS). The HTSUS and the in- 
terim regulations went into effect on January 1, 1989. This document 
adopts those interim regulations as final rules, with some changes both 
in response to comments received during the public comment period and 
in order to correct errors in the published interim regulations. 


EFFECTIVE DATE: November 1, 1990. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Commer- 
cial Rulings Division (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 1, 1983, the International Convention on the Harmonized 
Commodity Description and Coding System was opened for signature. 
The Harmonized Commodity Description and Coding System (Harmo- 
nized System, or HS), set forth as an Annex to that Convention, is a mul- 
tipurpose product nomenclature developed over a 10-year period under 
the auspices of the Customs Co-operation Council in Brussels, Belgium. 
It is intended to be used to describe and classify goods in international 
trade for customs (including tariff), trade statistics, and transport docu- 
mentation purposes. The anticipated use of the HS on a worldwide basis 
was expected to increase uniformity and predictability of trade data and 
to promote standardization of trade and transport documentztion. The 
U.S. and its major trading partners were directly and contin ally in- 
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volved in the development of the HS. The Convention with its Annex was 
implemented for international use on January 1, 1988. 

In anticipation of possible adoption of the HS by the U.S., the President 
in August 1981 requested that the U.S. International Trade Commission 
initiate an investigation for the purpose of preparing a conversion of the 
Tariff Schedules of the United States (TSUS), the then-existing refer- 
ence source for determining the classification of imported merchandise, 
into the structure of the HS. The resulting conversion followed the HS 
texts but also provided product descriptions and numerical coding be- 
yond the 6-digits of the international system in order to take into account 
US. tariff and statistical requirements. Thus, each tariff (duty rate) pro- 
vision was coded in 8-digits and each statistical reporting number in 
10-digits. This conversion, submitted to the President on June 30, 1983, 
was reviewed and revised by the Trade Policy Staff Committee, Office of 
the U.S. Trade Representative, and was republished as TPSC 84-78 on 
September 30, 1984. A further, more comprehensive, revision published 
in October 1986 was the basis for GATT Article XXVIII negotiations be- 
tween the U.S. and its major trading partners looking toward U.S. adop- 
tion of the HS. 

Following the conclusion of the GATT negotiations, a final conversion 
entitled the Harmonized Tariff Schedule of the United States (HTSUS) 
was prepared and submitted to Congress with proposed legislation to ap- 
prove U.S. accession to the HS Convention and to implement the HTSUS 
as the new US. tariff schedule. This proposed legislation was enacted as 
part of the Omnibus Trade and Competitiveness Act of 1988, Public Law 
100-418, August 23, 1988. Section 1203 of the Act approved U.S. acces- 
sion to the HS Convention, section 1204 enacted the HTSUS as a replace- 
ment for the TSUS, and section 1217(b) provided that section 1204 would 
take effect on January 1, 1989. On October 31, 1988, the U.S. deposited 
its instruments of accession to the HS Convention, thereby becoming a 
Contracting Party thereto. 

On December 21, 1988, Customs published T.D. 89-1, 53 F.R. 51244, 
setting forth interim amendments to the Customs Regulations (19 CFR 
Chapter I) to conform those regulations to the HS and in particular to 
reflect the structure, language, and numbering of the HS-based HTSUS; 
the amendments involved principally the replacement of TSUS numeri- 
cal and organizational references with the new corresponding HTSUS 
references, the amendment of regulatory texts to reflect HTSUS termi- 
nology which differed from that of the TSUS, and, for purposes of style, 
the elimination of many footnotes. Although the interim amendments 
took effect on January 1, 1989, in order to coincide with the implementa- 
tion of the HTSUS, the notice solicited public comments on those amend- 
ments and, after an extension of time published on March 7, 1989, 54 
F.R. 9429, the public comment period closed on March 21, 1989. On Feb- 
ruary 15, 1989, Customs published T.D. 89-26, 54 F.R. 6881, to clarify 
and correct certain authority citations set forth in T.D. 89-1. 
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After the interim regulations went into effect, guidelines were drafted 
by the National Import Specialist Division of Customs to assist the trade 
and Customs field personnel in the uniform application of criteria for ac- 
curate and complete invoices for various specific HTSUS provisions, 
with particular reference to the requirements of 19 CFR 141.89(a) which 
was amended by T.D. 89-1. After reviewing the comments received in re- 
sponse to the interim regulations and the draft guidelines on invoice re- 
quirements, Customs determined that it would be beneficial to obtain 
further information from the importing community relating to the in- 
voice requirements under 19 CFR 141.89(a) and the draft guidelines. Ac- 
cordingly, on November 14, 1989, Customs published a notice at 54 F.R. 
47348 which (1) announced a series of public meetings to be held in New 
York from November 27 to December 8, 1989, to discuss invoice require- 
ments with the importing community and (2) reopened the comment pe- 
riod of the interim regulations solely regarding the invoice require- 
ments, with comments to be submitted on or before February 7, 1990. 


DISCUSSION OF COMMENTS AND FINAL ACTION 


A total of fourteen comments were received from the public in response 
to T.D. 89-1, all but three of which concerned either invoice require- 
ments or issues outside the scope of the interim regulations. In addition, 
in excess of sixty comments were subsequently received from the public 
either with reference to the draft guidelines on invoice requirements or 
in response to the November 14, 1989, notice which reopened the com- 
ment period for invoice requirement purposes. 

In view of the large number of complex issues raised in the numerous 
comments received on invoice requirements, and in consideration of the 
significant impact which invoice requirements have on the trade com- 
munity, Customs has determined that further study is necessary before 
those invoice issues can be properly resolved. At the same time, there are 
other issues raised in the public comments or disclosed during Customs 
internal review which clearly warrant changes to the interim regulatory 
texts or to other provisions in 19 CFR Chapter I which were not reflected 
in T.D. 89-1 or T.D. 89-26. Accordingly, in order to not delay implemen- 
tation of those other changes pending resolution of the invoice issues, 
Customs has determined that (1) the interim regulations should be 
adopted as a final rule which should also reflect technical or editorial 
changes to the interim texts and to other regulatory provisions based on 
the public comments and Customs internal review, and (2) all issues re- 
garding invoice requirements should be dealt with as appropriate in a 
separate document at a later date. The public comments received on non- 
invoicing issues, and the final changes to the regulations based on those 
comments or on Customs own review, are discussed below. 


Part 7: 
The authority citation for Part 7 is being revised to reflect the proper 
HTSUS General Note cite which was not corrected in T.D. 89-26. 
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Part 10: 

The following changes are being made to Part 10 to correct errors in 
T.D. 89-1 or, in one instance, to insert a T.D. 89-1 change which is not 
reflected in current 19 CFR Chapter I: 

Section 10.47 was amended by T.D. 89-1 by replacing the item 870.27, 
TSUS, reference with the words “subheading 4705.00.00, Harmonized 
Tariff Schedule of the United States”; this number should have been 
“9705.00.00” which is the HTSUS subheading that covers the goods of 
former item 870.27, TSUS. However, on further review Customs has de- 
termined that the entire section should be removed. It is noted in this re- 
gard that, although all of the products of TSUS item 870.27 were 
transferred to HTSUS subheading 9705.00.00, the HTSUS provision (1) 
covers other products in addition to those of TSUS item 870.27; (2) does 
not describe products “imported for” any specific uses as provided in 
TSUS item 870.27; and (3) does not contain the limiting language “and 
not for sale or other commercial use” used in TSUS item 870.27. Inas- 
much as the regulatory requirement for the filing of a declaration regard- 
ing the intended uses of the imported merchandise was based on 
statutory standards which have been removed, the regulation no longer 
serves any purpose and thus should not be retained. 

Section 10.53, which concerns antiques, was amended in several places 
by replacing TSUS items 766.20 and 766.25 with references to HTSUS 
subheadings 9705.00.00 and 9706.00.00. The references to subheading 
9705.00.00 are being deleted because that subheading covers neither an- 
tiques nor products for which age is a factor for classification purposes. 
In addition, the references to “Chapter 96” in paragraphs (f) and (g) of 
this section are being corrected to read “Chapter 97”. 

The references in sections 10.76 (a) and (b) to HTSUS subheading 
“9817.70” are being corrected to read “9817.00.70”. 

The reference in section 10.90(a) to HTSUS subheading “8524.20” is 
being corrected to read “8524.90.20”. 

T.D. 89-1 amended section 10.121 (a) by replacing the TSUS headnote 
reference at the end thereof with a reference to “U.S. Note 1, Subchapter 
XVII, Chapter 98, HTSUS”. However, this change is not reflected in the 
current version of 19 CFR Chapter I. This printing error is corrected in 
this document. 


Part 19: 

T.D. 89-1 amended section 19.17 (a) in part by replacing the reference 
to Schedule 6, Part 1 or 2, TSUS, with a reference to “Chapter 26, 71, 72, 
and 73” of the HTSUS. Two commenters stated that the amended sec- 
tion, which identifies those metal-bearing materials that may be smelted 
or refined in bonded warehouses, is improperly limited in scope because 
it does not cover metals other than iron or steel. These commenters ar- 
gued that the HTSUS reference should be to “Chapters 26 and 71 
through 83”, and they pointed out in this regard that this would align the 
regulation with 19 U.S.C. 1312 (f) which was amended to refer to these 
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HTSUS Chapters by section 1214 (h) of the Omnibus Trade and Com- 
petitiveness Act of 1988. 

Customs agrees that the regulatory provision should be changed as 
suggested by these commenters so as to reflect the scope of the statutory 
provision which is the basis for, and is cited in, the regulation. Although 
the mention of Chapters 82 and 83 in the statute and regulation broadens 
the scope by including articles not previously covered by Schedule 6, 
Parts 1 and 2, TSUS, the meaning of “metal-bearing materials” set forth 
in 19 U.S.C. 1312 (f) remains the same. Thus, section 19.17 will continue 
to apply to metal-bearing ores and other metal-bearing materials, metal 
waste and scrap, unwrought metal, and metal compounds. 


Part 24: 

T.D. 89-1 inadvertently failed to replace the TSUS references with ap- 
propriate HTSUS references in sections 24.23(b)(1)-(3); this docu- 
ment corrects these omissions. The document also inserts the proper 
HTSUS reference in section 24.23(b)(4). The amendments to sections 
24.23(b)(1), (3) and (4) conform to amendments to 19 U.S.C. 58c(a)(9) ef- 
fected by the Omnibus Trade and Competitiveness Act of 1988 and by the 
Customs and Trade Act of 1990. 


Part 132: 

T.D. 89-1 amended section 132.6 by replacing the reference to TSUS 
General Headnote 3(e) (which should have been amended previously to 
read General Headnote “3(d)”) with a reference to HTSUS “General 
Note 3(c)”. The amended regulation, which has reference to products of 
Communist countries and areas, should have referred to HTSUS Gen- 
eral Note “3(b)”. This document corrects this error. 


Part 134: 

T.D. 89-1 revised section 134.43(a) by deleting the list of TSUS item 
numbers and, in order to ensure the same scope, by inserting in the regu- 
lation the names of additional specific types of products covered by those 
TSUS numbers. However, “dental instruments” (covered by deleted 
TSUS item 709.25) and “scientific and laboratory instruments” (which 
were listed in the regulation before its revision) were inadvertently left 
out of the text appearing in T.D. 89-1. This document inserts those refer- 
ences. 

Section 134.43(b) was amended by T.D. 89-1 by replacing the existing 
TSUS headnote references with a reference to “Chapter 91, Additional 
US. Note 4”, but without referring to the “Harmonized Tariff Schedule 
of the United States”. This incomplete citation is corrected. 


Part 141: 

T.D. 89-1 revised section 141.4(b) to cite specific HTSUS provisions 
covering vessels for which an entry must be filed. Inadvertently omitted 
from the revised text were references to HTSUS heading 8907 and sub- 
headings 8905.90.10 and 8906.00.10. This document corrects this over- 
sight. In addition, the reference to General Note “5” is being corrected to 
read “4” in section 141.4(a). 
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Part 142: 

T.D. 89-1 as published in the Federal Register (but not as published in 
the Customs Bulletin) omitted some lines, consisting of (1) the authority 
citation for Part 142 and (2) an amendment to section 142.6(a)(4), the 
latter comprising a direct conversion to HTSUS terminology without 
any change in substance. This document sets forth those omitted lines. 


Part 151: 

One commenter suggested a number of changes to the regulatory pro- 
visions concerning petroleum and petroleum products. With regard to 
sections 151.13(a)(1) and 151.44(a), this commenter argued in favor of 
using metric tons and gallons, rather than barrels, as units of quantity, 
because many U.S. and foreign petroleum measurement operations are 
conducted on an English (gallon) or metric (metric ton) basis and thus 
use of the barrel standard would cause confusion and lead to inconsisten- 
cies. Moreover, this commenter stated that any use of a barrel standard 
should be based on clearly defined metric guidelines and conversion fac- 
tors, pointing out that the definition of “barrel” in Additional U.S. Note 7 
to Chapter 27, HTSUS, should refer to “158.9873 liters” rather than 
“158.98 liters”. With regard to the analysis methods and standards set 
forth in the tables under sections 151.13(a)(2) and 151.14, the commen- 
ter proposed a number of changes involving both the inclusion of API 
(American Petroleum Institute) standards with the existing ASTM stan- 
dards and the addition of some new standards and methods. Finally, this 
commenter argued in favor of use of a net quantity (defined to mean Net 
Standard Volume, i.e., excluding sediment and water) for entry and re- 
porting purposes, with the deletion of the reference to “gross quantity” 
in section 151.13(a)(1) (to be consistent with the “net quantity” refer- 
ence in section 151.47) and with the deletion of the section 151.46 Cus- 
toms Form 4315 allowance application procedure (to reduce the 
paperwork burden on Customs and importers). 

Customs does not agree with the proposal to replace the barrel unit of 
quantity with metric tons or gallons. Barrels are specifically provided for 
in the Units of Quantity column opposite heading 2710 in the HTSUS, 
and Customs has no authority to apply a regulatory standard which con- 
flicts with the statutory standard. Similarly, Customs has no authority to 
modify Additional U.S. Note 7 to Chapter 27 to refer to “158.9873” liters. 
Questions regarding possible amendments to the provisions set forth in 
the HTSUS more properly fall under the jurisdiction of the U.S. Interna- 
tional Trade Commission. 

With regard to the proposal to amend the tables under sections 
151.13(a)(2) and 151.14 by including API testing standards with the 
ASTM standards and by adding new standards and methods, Customs 
does not believe that it is necessary or appropriate to take such action at 
the present time. No allegation has been made to the effect that the stan- 
dards set forth in the regulations are incorrect or otherwise unsuitable, 
and Customs simply does not have the manpower resources that would 
be required to determine whether the API and other suggested standards 
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and methods in fact correspond precisely to the existing ASTM standards 
contained in the regulations. Customs recognizes, however, that some 
API standards were developed jointly with the ASTM standards and thus 
may be equivalent. Accordingly, in order to not foreclose the use of alter- 
nate but fully equivalent testing standards and in order to avoid regula- 
tory amendments whenever a specified ASTM standard is replaced by a 
new ASTM standard, the table under section 151.13(a)(2) is being 
amended in this document by adding the words “or other equivalent ap- 
proved method”, where appropriate, within the parentheses after the 
ASTM standard specified in the “Characteristic (analysis method)” col- 
umn. It should be noted, however, that a laboratory which wishes to use a 
testing standard not specified in the regulation must obtain approval 
from Customs for use of that alternate standard in order to ensure that 
the results will be acceptable to Customs. 

Finally, Customs does not agree with the proposals to provide in the 
regulations for the use of only net quantity and to do away with the Cus- 
toms Form 4315 allowance application procedure. The present regula- 
tions adequately provide the option of using net quantity both for 
purposes of gauging reports (section 151.13(a)(1)) and for entry purposes 
(section 151.47). However, there may be circumstances where the im- 
porter may prefer to make entry based on the gross quantity, for example 
when the analytical laboratory report is not available for filing with the 
entry summary as required under section 151.47; in such a case the im- 
porter could later file the Customs Form 4315 so as to ensure that liqui- 
dation would be based on the net quantity. Customs sees no reason to 
deprive importers of this flexibility. In addition, retention of the Cus- 
toms Form 4315 procedure is necessary because Customs often uses the 
form to verify the importer’s claim against the gauger’s or Customs labo- 
ratory test, and the determination of sediment and water by a Customs- 
accredited commercial laboratory, rather than simply accepting the net 
standard volume as determined by a party not under the control of Cus- 
toms prior to arrival in the U.S., is a necessary control procedure. 

Customs has also determined during its internal review of the interim 
regulations that other changes should be made to the regulations in Part 
151. These changes, and the reasons therefor, are as follows: 

1. All references to the analysis of sugar (sucrose, raw sugar), molasses, 
and standard newsprint (HTSUS headings 1701, 1703, and 4801) have 
been removed from sections 151.13(a)(2) and 151.14. The removal of 
sugar and molasses testing is due to the fact that, effective January 10, 
1989, Customs laboratories assumed the responsibility for testing sugar 
and for reporting quantities for purposes of the sugar quota program; 
thus, it is no longer necessary for commercial laboratories to do the test- 
ing and therefore no such laboratories have been approved for such pur- 
poses (except in the case of molasses weight per gallon which uses a 
Fahrenheit standard and thus is no longer relevant under the HTSUS). 
The removal of the standard newsprint testing is necessitated by the fact 
that commercial laboratories are unwilling to perform this type of test- 
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ing due to high testing costs, with the result that Customs has no basis for 
monitoring this type of-testing. The resulting changes to the regulations 
involve: (1) removal of “TAPPI, ICUMSA,” from the text of section 
151.13(a)(2); (2) removal of the references in question from the 
“HTSUS”, “Product”, and “Characteristic (analysis method)” columns 
in the table under section 151.13(a)(2); (3) removal of the words “the In- 
ternational Commission for Uniform Methods of Sugar Analysis 
{ICUMSA),” from section 151.13(g)(1); and (4) redrafting of section 
151.14 by removing the table and setting forth the regulation in para- 
graph form to reflect the retention of only one category (sedimert and 
water). 

2. The spelling of “naptha” is being corrected to read “naphtha” in the 
two tables under section 151.13. 

3. Section 151.46 is being revised to set forth a cross reference to sec- 
tion 158.13, and the substance of section 151.46 is being transferred to 
section 158.13 as a separate subparagraph under paragraph (a). It is 
noted in this regard that T.D. 89-1 revised section 151.46 (to reflect the 
amendment to 19 U.S.C. 1507 effected by section 1902 of the Omnibus 
Trade and Competitiveness Act of 1988) to provide for an allowance for 
all detectable water and sediment in imported petroleum and petroleum 
products. However, the revision of section 151.46, by removing the cross- 
reference to section 158.13 and by including substantive procedural re- 
quirements (formerly covered exclusively by section 158.13) in revised 
section 151.46, has resulted in a contextual or organizational problem: 
section 151.46 no longer refers to any quantitative standards (which is 
the overall context of Part 151) but rather refers to procedures for ob- 
taining an allowance for duty purposes (which is the context of Part 158), 
with the result that there may be difficulty in knowing where to find the 
allowance provisions relating to petroleum and petroleum products. The 
transfer of the substance of present section 151.46 to section 158.13, with 
modifications to the titles of both sections and other consequential 
changes to clarify that different standards apply to petroleum products 
than to other types of products, will obviate these problems. 

Finally, the citation of authority for Part 151 is being revised by delet- 
ing the authority citation for section 151.43, a section removed and re- 
served by T.D. 87-39, 52 FR 9784. 

Part 159: 

T.D. 89-1 amended section 159.7(a)(1) by replacing the reference to 
TSUS Schedule 1, Part 12, with a reference to HTSUS headings 2207 and 
2208. However, products covered by the TSUS reference also fall under 
HTSUS headings 2203, 2204, 2205, and 2206. Accordingly, the regula- 
tion is amended by this document to include references to those addi- 
tional headings. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as specified 
in E.O. 12291. Accordingly, no regulatory impact analysis has been pre- 
pared. 
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REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a significant 
economic impact on a substantial number of small entities. Accordingly, 
the amendments are not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collection of information contained in the final regulation in 
§ 134.22(b), pertaining to country of origin marking on imported con- 
tainers or holders, has been reviewed and approved by the Office of Man- 
agement and Budget in accordance with the requirements of the 
Paperwork Reduction Act (44 U.S.C. 3504 (h)) under control number 
1515-0163. The estimated average burden associated with the collection 
of information in this final rule is 15 seconds per response and 10 min- 
utes on an annual basis per respondent. Comments concerning the accu- 
racy of this burden estimate and suggestions for reducing this burden 
should be directed to the Regulations and Disclosure Law Branch, Room 
2119, U.S. Customs Service, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229, or the Office of Management and Budget, Attention: 
Desk Officer for the Department of the Treasury, Office of Information 
and Regulatory Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List oF SUBJECTS IN 19 CFR, CHapTeEr I 


Customs Duties and Inspection; Harmonized Tariff Schedule of the 
United States, Imports. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, the interim rule amending 19 CFR Chapter I which was 
published at 53 FR 51244-51271 on December 21, 1988, is adopted as a 
final rule with the following changes: 


PART 7—CUSTOMS RELATIONS WITH INSULAR POSSESSIONS 
AND GUANTANAMO BAY NAVAL STATION 


1. The authority citation for Part 7 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624, unless otherwise noted. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 is revised to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
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§ 10.47 [Removed and Reserved] 

2. Part 10 is amended by removing § 10.47 and by marking it “re- 
served”. 
$10.53 [Amended] 

3. Section 10.53 is amended as follows: 

(a) Paragraphs (a) and (c) are amended by removing the words 
“9705.00.00 or”. 

(b) Paragraphs (b), (d) and (f) are amended by removing the words 
“subheadings 9705.00.00 and” wherever they appear and by adding, in 
their place, the word “subheading”. 

(c) Paragraphs (f) and (g) are amended by removing the words “Chap- 
ter 96” and by adding, in their place, the words “Chapter 97”. 

§ 10.76 [Amended] 

4. Section 10.76, paragraphs (a) and (b), are amended by removing the 
words “subheading 9817.70” and by adding, in their place, the words 
“subheading 9817.00.70”. 

§ 10.90 [Amended] 

5. Section 10.90 paragraph (a) is amended by removing the words “sub- 
heading 8524.20” and by adding, in their place, the words “subheading 
8524.90.20”. 

§ 10.121 [Amended] 

6. Section 10.121, paragraph (a), is amended by removing the words 
“headnote 1, Part 6, schedule 8, Tariff Schedules of the United States” 
and by adding, in their place, the words “U.S. Note 1, Subchapter XVII, 
Chapter 98, HTSUS”. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 
1. The general authority citation for Part 19 continues to read as fol- 
lows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1624, unless otherwise 
noted. 


§ 19.17 [Amended] 


2 . Section 19.17, paragraph (a) is amended by removing the words 
“Chapter 26, 71, 72, and 7311 and by adding, in their place, the words 
Chapters 26 and 71 through 83”. 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The general authority citation for Part 24 continues to read as fol- 
lows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 58a-58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States), 1624, 31 U.S.C. 9701; 
Pub. L. 99-662, unless otherwise noted. 
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§ 24.23 [Amended] 

2. Section 24.23 is amended as follows: 

(a) Paragraph (b)(1) is amended by removing the words “schedule 8, 
Tariff Schedules of the United States (TSUS; 19 U.S.C. 1202)” and by 
adding, in their place, “Chapter 98, Harmonized Tariff Schedule of the 
United States (HTSUS; 19 U.S.C. 1202)”. 

(b) Paragraph (b)(2) is amended by removing the words “(General 
Headnote 3 (a), TSUS)” and by adding, in their place, “(General Note 3 
(a) (iv), HTSUS.)”. 

(c) Paragraph (b)(3) is amended by removing the words “(General 
Headnote 3(e)(vii), TSUS.)” and by adding, in their place, “(General 
Note 3(c)(v), HTSUS.)”. 

(d) Paragraph (b)(4) is amended by removing the words “least devel- 
oped developing countries. (General Headnote 3(e)(vi), TSUS.)” and by 
adding, in their place, “least-developed beneficiary developing countries. 
(General Note 3(c)(ii)(B), HTSUS.)”. 

PART 132—QUOTAS 

1. The authority citation for Part 132 continues to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 

§ 132.6 [Amended] 

2. Section 132.6 is amended by removing the words “General Note 

3(c)” and by adding, in their place, the words “General Note 3(b)”. 
PAKT 134—COUNTRY OF ORIGIN MARKING 

1. The authority citation for Part 134 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 

§ 134.43 [Amended] 

2. Section 134.43 is amended to read as follows: 

(a) Paragraph (a) is amended by adding after “surgical instruments,” 
the words “dental instruments, scientific and laboratory instruments,”. 

(b) Paragraph (b) is amended by adding after “Additional U.S. Note 
411 the words “, Harmonized Tariff Schedule of the United States”. 

PART 141—ENTRY OF MERCHANDISE 

1. The general authority citation for Part 141 continues to read as fol- 
lows: 

Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


$141.4 [Amended] 

2. Section 141.4 is amended as follows: 

(a) Paragraph (a) is amended by removing the words “General Note 5” 
and by adding in their place, the words “General Note 4”. 

(b) Paragraph (b) is revised to read as follows: 

(b) Vessels (not including vessels classified in headings 8903 and 8907 
and subheadings 8905.90.10 and 8906.00.10 or in Chapter 98, HTSUS, 
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such as under subheadings 9804.00.35 or 9813.00.35). See also Chapter 
89, Additional U.S. Note 1. 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


§ 142.6 [Amended] 

2. Section 142.6, paragraph (a) (4), is amended by removing the first 
two sentences and by adding, in their place, the following: “The appropri- 
ate eight-digit subheading from the Harmonized Tariff Schedule of the 
United States. Ifthe importer is uncertain of the appropriate subheading 
number, Customs shall assist him at his request.” 


PART 151—EXAMINATION, SAMPLING, AND TESTING OF 
MERCHANDISE 


1. The authority citation for Part 151 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Notes 8 and 9, Harmonized Tar- 
iff Schedule of the United States), 1624. 

ok * ok . a * * 

Section 151.42 also issued under 19 U.S.C. 1460, 1584, 1592; Section 

151.46 also issued under 19 U.S.C. 1507; 
~ * * * 


* * * 
§ 151.13 [Amended] 

2. Section 151.13 is amended as follows: 

(a) The table under paragraph (a)(1) is amended by removing from the 
Product column the word “naptha” and by adding, in its place, the word 
“naphtha”. 

(b) Paragraph (a)(2) is amended by removing the words “TAPPI, 
ICUMSA,” from the last sentence before the table. 

(c) Paragraph (a)(2) is further amended by removing the table and by 
adding, in its place, the following table: 


HTSUS Product Characteristic (analysis method) 

2707.10 through Benzene, Distillation characteristics 

2707.30 and toluene (ASTM D 86) 

2902.20 through and xylene Xylene isomer content (ASTM D 2306 

2902.44 or other equivalent approved 
method) 


Percent composition by weight 
(ASTM D 2360, D 3797, D 3798, 
D 4492 or other equivalent approved 


methods) 
2709 Crude Water by distillation (ASTM D 4006 
petroleum or other equivalent approved 
method) 


Sediment and water (ASTM D 96 or 
other equivalent approved method) 
API gravity (ASTM D 287 or other 
equivalent approved method) 
Sediment by extraction (ASTM 
D 473 or other equivalent approved 
method) 











HTSUS 
2710 


(various subheadings) 


Chapter 29 


(various subheadings) 


Product 
Such as, 
fuel oil, 
motor fuel, 
kerosene, 
naptha, 


and lubricating 


oils 


Organic 
compounds in 
bulk and 


in liquid form 
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Characteristic (analysis method) 

Distillation characteristics (ASTM D 86 
(ASTM D 86 or other equivalent 
approved method) 

Water by distillation (ASTM D 95 or 
other approved method) 

Sediment and water (ASTM D 96 or 
other equivalent approved method) 

API gravity (ASTM D 287 or other 
equivalent approved method) 

Reid vapor pressure (ASTM D 323 or 
or other equivalent approved method) 

Saybolt universal viscosity (ASTM 
D 445 and D 2161 or other equival- 
ent approved methods) 

Sediment by extraction (ASTM D 473 
or other equivalent approved method) 

Percent by weight sulfur (ASTM D 1266, 
ASTM D 2622, or ASTM D 3120, 
or other equivalent approved 
methods) 

Percent by weight lead (ASTM D 2547, 
ASTM D 2599, or ASTM D 3341, or 
other equivalent approved methods) 

Antiknock index (ASTM D 2699 (RON) 
and ASTM D 2700 (MON); see 
ASTM D 439) 


Identity using HTSUS descriptions or 
common or IUPAC nomenclature 

Composition, giving percent by weight 
of each component. (Various methods 
published by ASTM, API, AOAC, 
USP, and similar organizations, may 
be used for identity and composition, 
e.g., ASTM D 2593 for butadiene, 
D 2192 for aldehydes, ketones, and 
similar substances. Approved meth- 
ods involving gas or liquid chromatog- 
raphy, infrared spectroscopy, mass 
spectrometry, nuclear magnetic 
resonance spectrometry, and various 
“wet” chemical procedures and 
physical tests, e.g., refractive index, 
and melting point, may also be used.) 


(d) Paragraph (g)(1) is amended by removing the words “the Interna- 
tional Commission for Uniform Methods of Sugar Analysis (ICUMSA),”. 

3. Section 151.14 is revised to read as follows: 
§ 151.14 Use of commercial laboratory tests in liquidation. 

The “sediment and water” characteristic as set out in § 151.13(a)(2) 
and as determined by a Customs-accredited commercial laboratory shall 
be used for Customs purposes if the difference between the value found 


by the commercial laboratory and the value found by the Customs labo- 
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ratory does not exceed 0.11 percent. If the difference exceeds this limit 
and the Customs-accredited commercial laboratory cannot establish 
that Customs is in error, then the Customs results shall be used. 

4. Section 151.46 is revised to read as follows: 
§ 151.46 Allowance for detectable moisture and impurities. 

An allowance for all detectable moisture and impurities present in or 
upon imported petroleum or petroleum products shall be made in accor- 
dance with § 158.13 of this chapter. 


PART 158— RELIEF FROM DUTIES ON MERCHANDISE LOST, 
DAMAGED, ABANDONED, OR EXPORTED 


1. The authority citation for Part 158 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1624, unless otherwise noted. Subpart C also 
issued under 19 U.S.C. 1563. 

2. Section 158.13 is revised to read as follows: 
§ 158.13 Allowance for moisture and impurities. 

(a) Application by importer. (1) Petroleum and petroleum products. An 
application for an allowance in duties under section 507, Tariff Act of 
1930, as amended (19 U.S.C. 1507), for all detectable moisture and impu- 
rities present in or upon imported petroleum or petroleum products shall 
be made by the importer on customs Form 4315. The application shall be 
filed with the district director within 10 days of the district director’s re- 
ceipt of the gauging report or within 10 days of Customs acceptance of the 
entry’s invoice gauge. 

(2) Other products. An application for an allowance in duties under 19 
U.S.C. 1507 for products other than petroleum or petroleum products for 
excessive moisture or other impurities not usually found in or upon such 
or similar merchandise shall be made by the importer on Customs Form 
4315. The application shall be filed with the district director within 10 
days after the report of weight or gauge has been received by the district 
director or within 10 days after the date upon which the entry or arelated 
document was endorsed to show that invoice weight or gauge has been 
accepted by the Customs inspector or other Customs officer. 

(b) Allowance by district director. If the district director is satisfied af- 
ter any necessary investigation that the merchandise contains moisture 
or impurities as described in paragraph (a) of this section, he shall make 
allowance for the amount thereof in the liquidation of the entry. 


PART 159— LIQUIDATION OF DUTIES 


1. The authority citation for Part 159 continues to read as follows: 


Authority: 19 U.S.C. 66, 1500, 1624 . Subpart C also issued under 31 
U.S.C. 372 . Additional authority and statutes interpreted or applied are 
cited in the text or following the sections affected. 
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§ 159.7 [Amended] 

2. Section 159.7(a) (1) is amended by removing the words “headings 
2207 and 2208” and by adding, in their place, the words “ headings 2203 
through 2208”. 


Caro. HALLETT, 
Commissioner of Customs. 
Approved: September 26, 1990. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, October 2, 1990 (55 FR 40162)]) 





(T.D. 90-79) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: OCTOBER 1 THROUGH DECEMBER 31, 1990 


The table below lists rates of exchange, in United States dollars for cer- 
tain foreign currencies, which are based upon rates certified to the Secre- 
tary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs offi- 
cers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 









ie akd SaleVeln'dk Clore CEU GS dec phtlees F Gi-cewdxawer $0.831100 
PI 5 6 55a Kees I i re a hae ata eres 0.091533 
a a asia lars ais a Aa eo'e ©, Rael ER a wtb ocxe naw oem me Rees 0.031260 


















ME cae eccaucekehateas EY Cs wovenne paws reece N/A 
CN Si tie oo so ai he ocr SL hk wel Pe Rie acorn es 0.867378 
CRG cicsteseseiteedas PL CUM ACs) aos sees. 3 0.211242 
DIONNE ore x wie cdsk>sicaccc DARGIS oi) dnl costes Hewes 0.168634 
DIE aise si spin 'a ce sains00cn gant ois anoles teeccecie lo cdecoeees Hdawacs cece 0.270819 
ER. csi dot Be crecd sla 5.5: A, Sas wah wh een thane eas 0.192382 
CR ctaccénceecuncecg ELM ctsa cs mcce neces < 0.644454 
eee ee re, ad are eres © a 0.128849 
PR cieceataase otra aee Dy Uadededuceucoudtmucmce 0.055371 
DIN eave ditt Sie sire Ohavara aime NY cen d Sowak Res Bawa Ree N/A 
OD cc cvacdvccce kick caiews “OIE xaccaOre acide Juauaeere 1.730000 
NEM aiiivaxtinw navies wateeds OC op oak d arertfas tat bhcaa mar ere 0.000859 
GE asec de mcaraaareacs® | MERE ss ete siadelede ce raanamrarets 0.007305 
odor rce tec tacks A CR pa rs asiicatecesacaeeeet 0.370576 





pO Ee eee ee. | bene ae an Ae per ene rr N/A 
Netherlands ............... SRP re Prince ee 0.571363 
POU IIE ici'ecorasie a bloc JE, eas a eas Kae ee we meee e ae 0.619000 

Seve ie crieibacatc 4) sc Shed es iy » MEE eon eraree wackane ca oien ate arts 0.166085 
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FOREIGN CURRENCIES— Quarterly rates of exchange: Octoberl through 
December 31, 1990 (continued): 





N/A 















$0.007271 
SIMs ccc testes ccsae > 0.567859 
South Africa, Repblic of ...... 0.389484 
Ne a is 0.010283 
PIER ihe cccss gab oe eal 0.024952 
Ms 5A kc hws ci neoae 0.174627 
I a cctceracssst noah oe 0.775494 
I a5 8:36, as 510.400 0.010% 0.039479 
United Kingdom ........... 1.889000 


Beek e so aeaar aden i N/A 


(LIQ-03-01 S:NISD CIE) 
Dated: October 1, 1990. 


BARBARA MATARESE, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 90-80) 
FOREIGN CURRENCIES 
Dalry RaTEs For CouNTRIES NOT ON QUARTERLY LIST FOR SEPTEMBER 1990 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and other concerned pur- 
suant to part 159, Subpart C, Customs Regulations (19 CFR 159, Sub- 


part C). 
Holiday: September 3, 1990. 
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Greece drachma: 


SE OTTO oc eck cccccacunottvennantenacccene 
SOURED 6.0.5. b ladncccnsedacvevcevemnecdeneceeans 
POE SE cisc 5 ic ccectcactddcécmcegstawleeeerta 
SE 0 BON ag clas cc widicie saecs. Uandv ccc wee eitaia 
I oo 0c 6 5, 0.6.4 6.640 5:60 6.6 ne eguee tienes 
PRE oc os vinvcssenvudceuse 6s «eyes Eovmipiis 
RII SIUM inc osc sc ececcccescsees.<faanis dalviouine 
PIE EE LO ois c cic ceccdeencta ccs on dguiate tatmetys 
SS Serer rrr cer cr 
NS AS PPP eee ee 
ERMINE scariest kWeasnedecsnedseeeemeas (am 
PMI AUD ROME ooo 0's siccies ceclsasncescdatee Sel ieaes 
NE EE SI ooo ofc. con uve iwcvasiancememeaweamegs 
SN EI a: 65.50 oie dca Venencarcsileaveceuceens 
II ois Chis ose ce csdecdesicesdsstanee naa 
SPIT oa v'ekdndvaccnavenuecoasucéexaes 
ST PEIIN & 5(os0'4. sc: casieciceandeniaaceesaeeeaedes 
I FSi ANS ch he cintesncadaceewesasnes 
CN CRI i o.c's'a vis gccccsinwapasanestenaaaaasiaee 


South Korea won: 


SE ON RI Si arcs: Sa 5+.0°s: eiaraineard on eeu danalete meres 
SNR NINN oooh <o:a5 yb) Ueaviguacdeslnsiebemaetasee’s 
ON CHEE os oth cee cle ea tanne Cicenenadester 
SN EI oie si ee exes crsemncteeebemencneces 
A PR ge LTR eee ay Cera Tee 
SIN IIIT a irae '0's: d/o divs be evaslccwc nese cwena sen 
September 12,1990 ......... nh wr ivuter aie aa uaa data scareeie date 
SRR aide FR alsa de deancedelnd ge dbukew ten Wae 
EME Bo. charade Sei cin'aa si ere eee ciaelalemaeinrarn emer’ 
SITE, CI ne fhe soi. c's dppcoe teen sees cannes 
RUIN dices ccc ccensatescrcasccconrcaawes 
GLE 2 atoll Tid. dcebeetorebewe 
BN IILOIED 61053 Bala ids Cet he dcaldde sedevcewdas 
SES SE Sot ese'cc wae’ l tice banda stett annus aoleiests 
SR EI oo oc ceca é niiesig'o 9.00.00 Kegs eRe ene ele 
SUIEEI civic vecccsdnccncaetanncesancanee aye 
Sk Le eee rr ee Pree er rd ka 
eae ROD |e) Sid ok dene RRA RD hati FoR aes 
errr Te Te 


Taiwan N.T. dollar: 


OI or bcivcis dec enedcaskscasamecaeeeees 
I eis careslecsseie cesiecctedisee eared ewe 
I 5 i vicccter cceenceccdesecdeeewnseees 
SI TRIN aiaiceine cae erneos Seis eeeeamenemene Ou 
SI OE III 055. herent ick cede cebtec de onde sews 
I Be NOI es se vcecevedececsacsc eocenswuctes 
SN ENO 56.560 sisi ccsaacesdereecewenen 
SE OD visio ieee ee Sete ceceectanccSeesewneten 
SU EEG isi ccciscsteccvececuccvensvieuen 
MEO EERO oi sien occa cticeorsesccedeududeacean 
SE EE LO cesccewciceercadesscee creeeaee aren 
OG 10) TGS xian cisieivcciceccsnessescnsnvevevw deen 


$0.001396 
001395 
.001393 
.001392 
.001391 
.001391 
.001393 
.001392 
001391 


001390 


.001390 
.001392 
.001393 
.001393 
.001393 
.001395 
.001395 
.001396 
.001397 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
September 1990 (continued): 


Taiwan N.T. dollar: 
EER PLN CE EOE ECR LEE $0.036634 
I 850 ooh (onal sruloic aig) a iwiein here cei eoce Ps .036639 
Pr OEE ee I RC OC ae .036637 
EE 101 ce cioia sie aie ble Sr pla eae ra ba Ee .036617 
CD 52555 fa aic.a alesis aides 63.0 Bos acaib sie'se'e,si9 613 .036631 
I riage aieip 5 ses cie'e's ob. 6 he asain seth eek ek .036629 
OD vo ciois.e thos vce esavddie cbaaneeseeeess N/A 
(LIQ-03-01 S:NISD CIE) 


Dated: October 1, 1990. 


BARBARA MATARESE, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 90-81) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR SEPTEMBER 1990 


The following rate of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, pur- 
suant to 31 U.S.C. 5151, and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 90-53 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs purposes 
to convert such currency into currency of the United States, conversion 
shall be at the following rates. 

Holiday: September 3, 1990. 


Austria schilling: 
TEIN 6.5 0:0 3.'e:0 :b:ere'o n.0-0\0-0 0 66 pcos a ttetalerete @treta $0.090785 
NN NRE oo. 056.05. :0:0 ele le wo ieiwidiowion cid tele oe VEEL .091199 
INE TIMID 55 5.5:556.0.858 sie. 56 a.5.0:b.0 ie oibioioel Mebocee MIE .091054 
NID 5555.55 dis oie since. ecw owibe.ej oo ble whe Cee .090868 
ID 5 sic: 5.0 e)s'\o 0'o.cinsn io: Sibinie ousie CURD oles UES .091283 
I oes. ::5 6.06:dihis bie. nw oe wee will Reriedo Velde .091785 
ITEM 5.255. 5 5) 610.5 6,050..016 5d wild Sls ioe ey BETEM .090621 
EE eRe ORT cree rn .091158 
NID 505 5a: os pa: Soon td os 6 bin Siew ACER ots tn IVER .090909 
IRIN 555. 954.56 -so-9 0 9:3:010'9:9'5 19.0 ove ar Rn ph Re .090559 
IN MID 6 5c 5'5'55:6)0'-0 0 .0,0'p a '0 0:9 9 0.9: 010.0, 018) 89 00 0 BRED .090375 


SME MOND aoc 10'5.015,6:0 0.3 :coreininln:s.sreavewialerdiaiv.a walerntes .090682 
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FOREIGN CURRENCIES— Variances from quarterly rate for September 


1990 (continued): 

Belgium franc: 
NN II nv loro ci civicicinelaviclerclesicwdcielc dale wuwe eee $0.031124 
SN RID 6 wicisin crelsieiecsnenieveestecacvounes ele es .031250 
I UD a6 oe vi vivieriaiale eervinte wie ncia’ealderetu state setae .031056 
OI voce. cdis Sictincrececwaceaweeewnce tums .031133 
I AE OD occ cciscisisecesecsennedieveweaerene .031250 
SONNET TB, TGS oi. as ce cccscee saath aval evacdee tel ata .031407 
PAIRED 6c. 6:5 crelceisid sreiciesiesiieoiad Meu wcawadewen .030989 
SR REID a. o5:'s) 050 crareiatercloreisiein'sielelan deemed ene een .031192 
SN IIE ei 6:00 00505 5 sie trare'ciniawisiorcinweieWaetere ee ears .031066 
EE EE osc: o.cincinctsineincsiceeneescevadesana ts .030921 
DN NOE oie cic cedivevacucedesccddendsdteatesn .030998 

Denmark krone: 
CI ON ob. cic sicv ow cerlensindicndcuweeieeeeasinaned $0.166945 
SG BUD oo cscs viecscer cewenwvccccornduecnsenes .167827 
I a cai sigepiwsretine’nawinnis aaa .166917 
EEE BE .167364 
SIE CEM oi ossrsi cre ciciainis s cisiorsioianaieeree elevate roleats .168407 
SI BIR 56 6a oo. 6:e cee wisieinciowsinielerereetn mens aaeles .169291 
NN IND ae aiss sc wrcuareierersiarctncinicinieiertiow seinen Gelean .167280 
CII RIED oie esr eccccwncewecesewewwecseddese .168124 
MN SENN ais a ches sicre « cisiareteinieiareinrain en enniem alee .167729 
SON FE BOO soi Siciw cistoindcieeyeicciencnteneeu ates .167280 

Finland markka: 
TI gi isis csc evenunaxxdccutvessettee $0.271003 
SE NO fo ok sdicediscecetewescccncslusuceewee en ‘ 272109 
SN TRUE 3 foto cnc selected nnnsoveecetnaaesmeadae .270856 
I OI irs cre cidicle naan neaeidnnesctenesienaderes .270636 
September 14, 1GGO 2... cece cccccccccccccccccccvcsss .270856 
SEINE LOI oo. oinic cies cinievicnccwnumnecccteeedueddes .271924 
I MI ove odie ct uivecencedecnensudecunn DOeRs 272851 

France franc: 
SAN GIO ai oss os ensiviedncciaevivceeOeuwuceeum $0.190949 
I GOD icin sis wis cei ewsecwssmuseeenuewacnees .191608 
SON Fe ND soc este cilerereeweweeescecvemuweenrdads -190585 
SE PE I 6 oie oie oivin sie ec swiewesccccn een waacees .189573 
CII OSU aio oiccicicrencn siecwceccwcetsnemsaeaes 191186 
NS a ee .191589 
ONO ER EI ae, wioiniecciaie sieianinneciesiesc penvennceues .192864 
Beteee 1G 10ND osc cine iecnceccicssasectervecndenes .190404 
TD i cvinnncecccancnnwrngerereredeen 189412 
III i snicsavecaniuanesnsncdu neces Oteis .191902 
GO ND in vice civictunsdaunenaewereuscererern .190985 
CANOES TODD 0a cess civ evencvccescss ceuwcuctedues .190078 
SARNIO DF, IG ons cs nicsmctwecins come velenimmreeen .190223 


OO ZOy LOGO oe. reincisinsicericinesuscveavcurseeesateds .190730 
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FOREIGN CURRENCIES— Variances from quarterly rate for September 


1990 (continued): 

Germany deutsche mark: 
NEMIINIR TERING 565.4 6 6'5..9;0; 6, 30816,0;018; 0.4: 6:410:5;808, ST Ln ae ASTON $0.639591 
IN BBO 5545 e. 5.6.5, .6;9,020;4,6,6.8.650.65656059: A eels ale RUE .641849 
NNN MEN 50: 0,,6.0)0;,0:0:0.5 059,030,008 0,550 Mere pie REINS .638570 
SOURED 5.0.5.0. 0:4,s,8;0;0.0)9)0:0. 04:09 95001080 Piahoauhe: tpUaTEA 640287 
TET AUMID 5.55. 56.8:6 0 :050,850.0:5,0,0,0/010.0,0,019 0 Stele ol die DEN 641849 
I a o-0:4.5.0:0.0.5:0.0,b:0,0\0.».0.0.4 Soin dle atoll 645911 
EID 6.6.5: 6650.6:0:6:0:0.0:0.0:0.0:0.0:0:9,0:8 8 ee, dinie etBibtold .637349 
I ESRI, 50.4056: 0.055 5:0: 0:0:0:0,0:010:0,6:.0 nce Hee wbletet 642343 
RET NMIIED, 6.6,0.5:6:5,:8.4:8 :8:5.0:610,056:0.918:0,0 6 Bole os MBAIsN .639386 
IRD 6 o.4.s50,0' 8ino.0:0:0 [0185 0.010 06 AU pin BOE .636132 
PO EE MII 20.6 o.e:5.0:¢.dinib soi» oben a. OE ee a .636740 
I NOS iia ce te ccs acd cod sab mes anise edie mere .638366 

Ireland pound: 
SN PN 5s oisc0eiaie'oibia'ivibipibloiloiece’e emis ph /abeniale $1.714000 
ENT REID gos a esmsesocmierssieisiwins viniwivinis (o.0'ewerele: oie Siena 1.724500 
NE oe 0555: 5.50) snp sigibsoiwabusueraie seca eiete oteta ane 1.713000 
I 6.586. 5 os er0o'0 56.018)0/0enec0nd joie’ OWN Sie cuesala Melle 1.704000 
NEI 5 05.5. sinip, ous es ipiousibiiniciioacisicese atte vosgl ers ahaa 1.716000 
SIE ID nici stheieis on psd saa diosa e010 Sa Mole are MLN 1.723000 
NN I on 5 .)e6 sous Ja aie wianw eanieisiiaincess' ate teen Smee 1.733500 
NINE IID is ciscatskb occas suid wa.cigjadeenweeeeeeem 1.710000 
EE ee are 1.702000 
ID isis os cs bo ans sic ceis s asldis sae scilnee sees 1.720000 
IRI, 65.15 23.60 se 955 era's SI wore swine Sele w cae 1.717000 
I IID 3 3 Cease foes sisc1es ele teresa ateaia ahecalewinelawatee eer 1.710000 
NN RII 5 sas coreg ataliele\ cia yeiocese-aieleaail R ies eetetes 1.707000 
UN NS AI 5.56.5 oreis 005.5 0,000 55.048 0 ORS pi BAe 1.714500 

Japan yen: 
I ND 5.256 6 sola so) ariae oven savacesy wae, dace 0s HS OO $0.006966 
SI 65555 sin 6 0146-6 e cs hce oisne sacha Hott o e e ee .007058 
TE boinc stevens tea epe ees ondeeeuees .007090 
SII is 58.65 igri 30s iad vic pd bie -0l c.b-obale: orate ole .007138 
NNR I 3.6 085606165596 0-4. $6 Or 9tGoe 9 9 STR WSer ag hci Hee .007184 
IMIR 5.5.56 69 6: (0 8:6: 6.9 0: 8:¥'e 6 0a eis si belle plo ROR .007151 
RT II 55.3.5 5.3 dipia.o's.0, 099 osiaie aiavesea dla at MeOee .007262 
RIED, 50:55:59,055 9819566385906 604 dow de AA oO RST .007281 
EID 6 6 5 0:6 sso 0.0 919. 8.0.0. 0.0 .0:010s000 AP eee ORS .007317 
I os asp nin on u Kon vance RUD oldlenlats .007299 
OO SCOOT er .007273 
oS eer reer rrr: free sere .007267 
NN MD 555 6-9 6:5 o'0 pin 0.0. 6 4. o.ORS 9 EO Oe SON .007303 
EE MD 5 5 5d oo 5:6, b.ai6 S08 d-6'0 655.0 He we ely MOOR .007305 
SE RED 5-9. 515 0.6.0 6:04-6.0.0.6.0 0:6:5:6.6 0 9-0 e HERS .007348 
ID, 554 9-55-56 psp 018.0 4:0:9.6.514 ble» OP blw olele Radale .007279 
ND 6s 5 5.5 5:6 6's 6.0es's oa sia'ad ol tee son saan .007285 
ips in cs dno’ AMM A SO 007227 


SI OMI gobo. 5 ie c's g'e 4 cp ad ewe dese Patele wae BeG eS 



















































U.S. CUSTOMS SERVICE 21 


FOREIGN CURRENCIES — Variances from quarterly rate for September 


1990 (continued): 

Netherlands guilder: 
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FOREIGN CURRENCIES— Variances from quarterly rate for September 
1990 (continued): 


Switzerland franc: 
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(LIQ-03-01 S:NISD CIE) 
Dated: October 1, 1990. 


BARBARA MATARESE, 
Acting Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notice 


REDUCTION OF SERVICE AT PORTS OF 
ENTRY IN THE EVENT OF SEQUESTRATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Customs may be required to initiate a number of emergency 
measures, including the reduction of hours of service at all ports of entry 
and the closing of certain small ports of entry, if its appropriations are 
sequestered pursuant to the Balanced Budget and Emergency Deficit 
Control Act of 1985. This document gives notice to the public that Cus- 
toms may be required to reduce services unless Congress passes a deficit- 
reduction program. 


EFFECTIVE DATE: October 1, 1990. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office of 
the Comptroller, (202) 566-5187 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Balanced Budget and Emergency Deficit Control Act of 1985 (P.L. 
99-177) subjects all Federal agencies to sequestration of their appropria- 
tions in the event that Congress does not pass a deficit-reduction pro- 
gram. 

Officers and employees of Federal agencies are legally prohibited from 
obligating funds in excess of the post-sequester amount. The An- 
tideficiency Act provides criminal sanctions for exceeding an apportion- 
ment or over-obligating funds. Sections 1517(a) of title 31 prohibits 
officers and employees of the United States Government from making an 
obligation or expenditure exceeding an apportionment. An officer or em- 
ployee of the U.S. government could be subject to criminal sanctions for 
making obligations or expenditures exceeding the amounts available in 
an appropriation fund. Section 1342 of title 31 prohibits officers or em- 
ployees from volunteering to work. 

In accordance with the above, in the event of a sequestration of funds, 
Customs, depending on the size and duration of the sequester, may need 
to either reduce or curtail hours of service. Among the emergency meas- 
ures Customs anticipates that it may undertake are the reduction of 
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hours of services at ports of entry and the possible closing of certain ports 
of entry. Customs wiil notify the public of specific port closures or reduc- 
tions by press releases both nationally and locally. As soon as Customs is 
aware that such measures are required, the Commissioner will inform 
members of major trade organizations of the reduced hours or closing of 
particular ports of entry through written notices and will hold meetings, 
if possible. Further notification will be made on the local level by district 
directors and port directors who will hold meetings with trade organiza- 
tions and major users of their facilities to inform them of any reductions 
or closures. 


MICHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: September 27, 1990. 
Nancy L. WorRTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 2, 1990 (55 FR 40162)] 



















U.S. Court of Appeals for the 
Federal Circuit 


SmitH Corona Corp., PLAINTIFF/CROSS-APPELLANT v. UNITED STATES, DEFEN- 
DANT-APPELLEE, AND BROTHER INDUSTRIES, LTD., BROTHER INTERNATIONAL 
Corp., NAKAJIMA ALL Co., Ltp.; CANON INC. AND Canon U.S.A., INc.;, SILVER 
Serko, Ltp., SI.vER REED AMERICA, INC.;, MATSUSHITA ELECTRIC INDUSTRIAL 
Co., Ltp., KyusHu Martsusuita E.ectric InpustriaL Co., Ltp., AND 
PANASONIC Co. AND PANASONIC INDUSTRIAL Co., DIVISIONS OF MATSUSHITA 
ELECTRIC OF AMERICA, DEFENDANTS-APPELLANTS 


Appeal No. 89-1387, 89-1388, 89-1389, 89-1398, 89-1399, 89-1400 
(Decided September 26, 1990) 


Terence P. Stewart, Stewart & Stewart, of Washington, D.C., argued for plaintiff/cross- 
appellant. With him on the brief were Eugene L. Stewart, James R. Cannon. Jr., John M. 
Breen and Lane S. Hurewitz. 

Velta Melnbrencis, Assistant Director, Commercial Litigation Branch, Department of 
Justice, of Washington, D.C., argued for defendant-appellee. With her on the brief were 
Stuart E. Schiffer, Acting Assistant Attorney General and David M. Cohen, Director. Also 
on the brief were Wendell L. Willkie. II, General Counsel, Stephen J. Powell, Chief Counsel 
for Import Administration and Pamela Green, Attorney-Advisor, Office of the Chief Coun- 
- for Import Administration, U.S. Department of Commerce, Washington, D.C., of coun- 


~*~ Sarah Compton, P.C., McDermott, Will & Emery, of Washington, D.C., argued for de- 
fendants-appellants, Nakajima All Co., Ltd. With her on the brief was David J. Levine. 
Patrick F. O’Lear, Tanaka Ritger & Middleton, of Washington, D.C., argued for defen- 
dants-appellants, Brother Industries, Ltd. and Brother International Corp. With him on 
the brief were H. William Tanaka and Alice Mattice. Also on the brief were Harvey M. Ap- 
plebaum, David R. Grace, Covington & Burling, Washington, D.C., counsel for Canon Inc. 
and Canon U.S.A., Inc., Stuart M. Rosen, Karin M. Burke and A. Paul Victor, Weil, Gotshal 
& Manges, New York, New York, counsel for Matsushita Electric Industrial Co., Ltd., 
Panasonic Company and Panasonic Industrial Company, divisions of Matsushita Electric 
Corporation of America, Christopher A. Dunn, Zygmunt Jablonski and Sarah C. Mid- 
dleton, Willkie, Farr & Gallagher, Washington, D.C., counsel for Silver Seiko, Ltd. and Sil- 
ver Reed (U.S.A.), Inc. 


Appealed from: U.S. Court of International Trade. 
Judge AQuILINO. 


Before NEwMaN, Circuit Judge, Cowen and BaLpwin, Senior Circuit 
Judges. 


Newman, Circuit Judge. 
On this appeal taken by producers and importers of portable electric 
typewriters (PETs) with text memory, we affirm the decision of the 
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Court of International Tradelthat these PETs are within the scope of the 
May 9, 1980 antidumping duty order issued by the United States Depart- 
ment of Commerce. On the cross-appeal of Smith Corona Corporation, 
we reverse the decision of the Court of International Trade refusing to 
suspend liquidation of the typewriters held to be subject to this order. 


BACKGROUND 


On April 9, 1979 Smith Corona filed an antidumping petition with re- 
spect to PETs from Japan, in accordance with the Antidumping Duty Act 
of 1921. The 1921 Act was superseded on January 1, 1980 by the Trade 
Agreements Act of 1979, Pub . L. No . 96-39 § 101, 93 Stat. 151, which 
transferred to the Department of Commerce responsibility for admini- 
stering the antidumping provisions. The Treasury Department’s tenta- 
tive determination that the Japanese PETs were being sold at less than 
fair value was confirmed by the International Trade Administration of 
the Department of Commerce (ITA). Portable Electric Typewriters from 
Japan, 45 Fed. Reg. 18,416 (Dep’t Comm. 1980). The International 
Trade Commission found that the domestic industry was materially in- 
jured, and by final order of May 9, 1980 antidumping duties were im- 
posed on imported PETs. Portable Electric Typewriters from Japan 45 
Fed. Reg. 30,618 (Dep’t Comm. 1980) (final order). The final order was 
directed to “portable electric typewriters from Japan” which “are those 
provided for in item 676. 0510” of the Tariff Schedules of the United 
States (TSUS). 45 Fed. Reg. at 30,619. 

The ITA determined in 1983 that electronic portable typewriters are 
covered by the order. Portable Electric Typewriters from Japan, 48 Fed. 
Reg. 7,768 (Dep’t Comm. 1983). 

On administrative review initiated on November 27, 1985 the ITA de- 
termined that PETs with text memory were excluded from the an- 
tidumping duty order.2 Portable Electric Typewriters from Japan, 52 
Fed. Reg. 1504 (Dep’t Comm. 1987). Smith Corona appealed that deter- 
mination to the Court of International Trade. 28 U.S.C. § 1581(c); 19 
U.S.C. § 1516a(a)(2)(B)(vi) (providing that a “determination by the ad- 
ministering authority as to whether a particular type of merchandise is 
within the class or kind of merchandise described in an existing finding 
of dumping or antidumping or countervailing duty order” may be con- 
tested under § 1516a(a)(2)(A)). 

The Court of International Trade reversed, on the basis that substan- 
tial evidence did not support the ITA’s ruling. Smith Corona Corp v. 
United States, 678 F. Supp. 285 (Ct. Int’] Trade 1987). The ITA held, af- 
ter a second remand from the court, that PETs with text memory were 
included in the antidumping order. Portable Electric Typewriters from 
Japan, No. 88-127 (Dep’t Comm. Nov. 23, 1988). On appeal from this 


1gmith Corona Corp. v. United States, 706 F. Supp. 908 (Ct. Int’! Trade 1989). 


The review included the question of whether PETs with calculating mechaniems are within the scope of the finel 
order. That issue is not before this court. 
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holding the Court of International Trade affirmed the ITA’s ruling, but 
refused to require the suspension of liquidation pending appeal to this 
court. Smith Corona, 706 F. Supp. 908. This appeal and cross-appeal fol- 
lowed. 


I 


The appellant producers and importers assert that PETs with text 
memory are outside the scope of the final antidumping duty order of 
1980. 


A 


The class or kind of merchandise encompassed by a final antidumping 
order is determined by the order, which is interpreted with the aid of the 
antidumping petition, the factual findings and legal conclusions adduced 
from the administrative investigations, and the preliminary order. 
Alsthom Atlantique v. United States, 4 Fed. Cir. (T) 71, 787 F.2d 565 (Fed. 
Cir. 1986); see generally Royal Business Machs. Inc. v. United States, 507 
F. Supp. 1007 (Ct. Int’] Trade 1980), aff'd, 669 F.2d 692 (CCPA 1982). 
Although the scope of a final order may be clarified, it can not be changed 
in a way contrary to its terms. See Alsthom Atlantique, 787 F.2d at 571, 4 
Fed. Cir. (T) at 78. 

The antidumping petition filed by Smith Corona in 1979, in accordance 
with 19 C.F.R. § 153.27(a)(2) (1979), defined the goods as “all portable 
electric typewriters, whether utilizing typebars or single elements, and 
whether fully electric with powered carriage return, and whether with 
conventional ribbons or with cartridge or cassette ribbon.” The tariff 
classification was identified as TSUS item 676.0510. Schedule 6, Part 4, 
Subpart G, of the TSUS contains the following classification: 


Stat. 
Suffix Articles 


Typewriters not incorporating 
a calculating mechanism: 
Non-automatic with hand- 
operated keyboard 
Portable: 
Electric 
Nonelectric 
Other: 
Electric 
Non-electric 


At the time of the investigation all imported portable electric typewriters 
were encompassed by TSUS 676.05103 Although typewriters with text 
memory were found to have existed at the time of the antidumping inves- 


3Pursuant to the Omnibus Trade and Competitiveness Act of 1988. Pub. L. No. 100-418, 102 Stat. 1147, 1153, effec- 
tive January 1, 1989, the Harmonized Tariff Schedule (HTS) replaced the TSUS. HTS Item 8469. 10 reads: “Automatic 
typewriters and word processing machines” . Item 8469.21 reads: “Other typewriters, electric: Weighing not more than 
12 kg, excluding case.” 
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tigation, they were of large size and not portable, and therefore not in- 
cluded in the investigation. Portable Electric Typewriters from Japan, 
No. 87-145, slip op. at 3 (Dep’t Comm. March 18, 1988). With advances in 
technology, text memory capability became incorporated in portable 
electronic typewriters imported after the date of the order. It is the status 
of these typewriters that is at issue. 

In determining the status of products that have been modified since 
the issuance of an order, the initial inquiry is whether the products were 
specifically included within the order. See Alsthom Atlantique, 4 Fed. 
Cir. (T) at 78, 787 F.2d at 571; Royal Business Machs., supra. If the final 
order did not clearly include or exclude the modified products, then guid- 
ance as to the intended scope of the order may be sought by application of 
the criteria set forth in Diversified Products v. United States, 572 F. 
Supp. 883 (Ct. Int’] Trade 1983). The Court of International Trade, re- 
viewing the order in light of the entirety of the administrative investiga- 
tions and determinations, held that the text memory PET’s were 
included within the scope of the final order. 

The Court of International Trade considered the argument of the im- 
porters/producers that because text memory PETs were classified, upon 
their importation after the final order was issued, under a tariff classifi- 
cation other than 676.0510, these typewriters are expressly excluded 
from the final order. A similar question had arisen, in connection with 
the same final order, applied to a Japanese electronic typewriter model 
known as the Royal “Administrator”. In that case, after issuance of the 
final order the Customs Service reclassified the “Administrator” from 
TSUS 676.0510 (Portable: Electric) to TSUS 676.0540 (Other: Electric), 
and the manufacturer petitioned to exclude the “Administrator” from 
the final order based on the reference in the order to TSUS 676.0510. The 
Court of International Trade rejected this argument, stating that classi- 
fication under the antidumping law need not match the Customs classifi- 
cation, and that factors in addition to the TSUS classification are to be 
considered. Royal Business Machs., 507 F. Supp. at 1014. The separate 
classification of large size, non-portable typewriters with text memory, 
at the time of the investigation, and their removal from the scope of the 
order because they were not portable, does not ipso facto remove portable 
text memory typewriters from the scope of the order. The Court of Inter- 
national Trade noted in Royal Business Machs.: 


The determinations under the antidumping law may properly result 
in the creation of classes which do not correspond to classifications 
found in the tariff schedules or may define or modify a known classi- 
fication in a manner not contemplated or desired by the Customs 
Service. Within the context of an antidumping proceeding the ad- 
ministering agency, at the proper time, can define the class in its 
terms. 


Id. at 1014 n.18. 
As discussed in Royal Business Machs., the investigation leading to the 
1980 order was directed to portable electric typewriters broadly. The an- 
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tidumping petition defined the goods as “all portable electric typewrit- 
ers”, and at the time of the investigation and final order all imported 
commercial portable electric typewriters were classified under TSUS 
676.0510. The Court of International Trade correctly held that the ref- 
erence to TSUS 676.0510 in the final order is not dispositive, and that a 
change in tariff classification after the investigation and order does not 
of itself change the intended scope of the order, although it is a factor to 
be considered, along with all factors pertinent to the issue of the intended 
scope of the order. 


B 


The Court of International Trade stated that “in every scope determi- 
nation involving a new product, the ITA should examine the product in 
light of the Diversified Products criteria to determine whether the prod- 
uct is of the class or kind of merchandise contemplated by the pertinent 
antidumping finding.” Kyowa Gas Chemical Indus. v. United States, 7 
CIT 138 (1984); see Ipso Inc. v. United States, 715 F. Supp. 1104, 1107n.3 
(Ct. Int’] Trade 1989); Kyowa Gas Chemical Indus. v. United States, 7 
CIT 311 (1984). These criteria are “the general physical characteristics 
of the merchandise, the expectation of the ultimate purchasers, the chan- 
nels of trade in which the merchandise moves, the ultimate use of the 
merchandise, and cost.” Diversified Products, 572 F. Supp. at 888 (cita- 
tions omitted). We agree that these criteria are a sound approach to de- 
termining the status of products that have been modified since the time 
of the investigation and final order. 

These criteria were considered by the Court of International Trade, in 
turn reviewing the findings of the ITA. Starting with the general physi- 
cal characteristics of the goods, the PETs with text memory are described 
as having a space for display of varying number of lines of text, depending 
on the model, and having a few additional keys, again depending on the 
model and the features provided. It was undisputed that the imported 
typewriters generally look like typewriters, and are small enough in size 
and weight as to be portable. Smith Corona, 698 F. Supp. at 249; Portable 
Electric Typewriters from Japan, slip. op. 87-145 at 4. 

The additional features of text memory PETs enable the operator to 
store, edit, and retype text from electronic memory. These capabilities, 
the Court of International Trade found, do not change the primary func- 
tion as portable typewriters: “Each machine is still dedicated to produc- 
ing on paper printed letters and other characters as a substitute for 
handwritten ones through manual use of an electrically-actuated key- 
board contained in a unit of such size and weight as to be susceptible to 
single-hand portage.” Smith Corona, 698 F. Supp. at 249. We discern no 
error in the Court of International Trade’s conclusion that “[wJhile such 
components constitute physical differences, they do not add up to a dif- 
ferent class or kind of merchandise.” Jd. 

Nor has reversible error been shown in the Court of International 
Trade’s findings to the effect that the expectations are similar, of con- 
sumers of PETs with and without text memory. Like the PETs of 1979, 
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PETs with text memory are primarily used at home and by students, and 
are not for commercial use. The record showed that to consumers seek- 
ing a portable electric typewriter the addition of text memory was viewed 
as an attractive feature, not a distinguishing characteristic, and that text 
memory PETs were viewed as typewriters, not as computers. 

There is no dispute that the channels of trade for PET’s with and with- 
out text memory are identical. They are sold in the same retail stores, and 
are advertised as portable electric typewriters. The cost of PETs contain- 
ing text memory is not significantly greater than the cost for PETs with- 
out text memory. The court found that relative cost does not distinguish 
the machines before us. 

Reversible error has not been shown in these findings and conclusions 
of the Court of International Trade. 19 U.S.C. § 1516a(b)(1)(B); see At- 
lantic Sugar. Ltd. v. United States, 744 F.2d 1556, 1559 n.10, 2 Fed. Cir. 
(T) 130, 183 n.10 (Fed. Cir. 1984) (review of Court of International Trade 
review of the findings and conclusions of the ITA); Smith-Corona Group 
v. United States, 713 F.2d 1568, 1583 (Fed. Cir. 1983). 

The holding that PETs with text memory are within the scope of the 
May 9, 1980 antidumping duty order is affirmed. 


II 


The Court of International Trade withheld publication of notice of its 
decision, and denied Smith Corona’s motion to suspend liquidation 
pending appeal to the Federal Circuit. The court determined that 19 
U.S.C. § 1673, which provides for the imposition of antidumping duties, 
is silent on the subject of liquidation; and that sections1673b(d) and 
1673d(C)(1)(B) of that title mandate suspension only after final determi- 
nation of sales at less than fair value, which determination, according to 
the court, had not occurred. The court erred in its statutory reading and 
application. 

Liquidation of goods is provided for in 19 U.S.C. § 1516a(c)(1), which 
requires prompt publication of notice of the court’s decision. The statute 
states: 


(1) Liquidation in accordance with determination 


Unless such liquidation is enjoined by the court under paragraph (2) 
of this subsection, entries of merchandise of the character covered by 
a determination of the Secretary, the administering authority, or the 
Commission contested under subsection (a) of this section [relating 
to an existing order] shall be liquidated in accordance with the deter- 
mination of the Secretary, the administering authority, or the Com- 
mission if they are entered, or withdrawn from warehouse, for 
consumption on or before the date of publication in the Federal Reg- 
ister by the Secretary or the administering authority of a notice of a 
decision of the United States Court of International Trade, or of the 
United States Court of Appeals for the Federal Circuit, not in har- 
mony with that determination. Such notice of a decision shall be 
published within ten sy from the date of the issuance of the court 
decision. [Emphasis added. ] 
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This provision makes clear that the decision of the Court of International 
Trade, or of the Federal Circuit, is of controlling effect when rendered, 
and that each such decision must be published within ten days after its 
issuance. In Timken v. United States, 893 F.2d 337 (Fed. Cir. 1990) we 
held that § 1516a(c)(1) requires publication of notice of a contrary deci- 
sion of the Court of International Trade, and requires suspension of 
liquidation upon publication of the notice. Id. at 340. 

Such suspension is not automatically lifted when the decision of the 
Court of International Trade is appealed to the Federal Circuit. Suspen- 
sion of liquidation continues until a “conclusive” court decision is 
reached, i.e., a decision that is not subject to further appeal or collateral 
attack. 19 U.S.C. § 1516a(e); Timken, 893 F.2d at 339. 

The February 3, 1989 decision of the Court of International Trade was 
a decision within the scope and meaning of § 1516a(c)(1). Notice of the 
Court of International Trade decision should have been published within 
ten days thereafter, and liquidation should have been suspended. The 
court’s refusal to order such action is reversed. 


Costs 
Costs on appeal and cross-appeal to Smith-Corona. 


AFFIRMED IN PART, REVERSED IN PART 
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(Slip Op. 90-95) 


MaAtTsusHITA ELEcTRIC INDUSTRIAL Co., LtTp., MATSUSHITA ELECTRONICS 
Corp., MaTsusHITA ELecTric Corp. OF AMERICA AND HOSHIDEN ELECc- 
TRONICS Co., LTD., PLAINTIFFS v. UNITED STATES AND U.S. INTERNATIONAL 
TRADE COMMISSION, DEFENDANTS, TANDY CORP., DEFENDANT-INTERVENOR 


Court No. 90-08-00391 


Plaintiffs seek a preliminary injunction to remove in-house counsel of Tandy Corpora- 
tion from the list of those eligible under an administrative protective order to access the 
confidential record in the underlying antidumping duty action. Plaintiffs argue that the 
in-house counsel is involved in competitive decisionmaking and as such, is ineligible to ac- 
cess confidential documents. 

Held: Plaintiffs have met their burden of showing that counsel is involved in competitive 
decisionmaking. Accordingly, plaintiffs’ motion for a preliminary injunction is granted and 
the ITC is directed to deny access to business proprietary information in USITC Inv. No. 
731-TA-469 to Tandy’s in-house counsel. 

[Preliminary injunction granted.] 

(Dated September 25, 1990) 

Willkie Farr & Gallagher (William H. Barringer, William J. Clinton and Daniel L. Por- 
ter); Adduci, Mastriani, Meeks & Schill (Louis S. Mastriani) for plaintiffs. 

Lyn M. Schlitt, General Counsel, Wayne Herrington, Acting Assistant General Counsel, 
US. International Trade Commission, Office of the General Counsel (George Thompson) 
for defendants. 

Cushman,. Darby & Cushman (Arthur Wineburg and Marcia H. Sundeen) for defendant- 
intervenor. 


MEMORANDUM OPINION 

Tsouca.as, Judge: Plaintiffs, Matsushita Electric Industrial Co., Ltd., 
Matsushita Electronics Corporation, Matsushita Electric Corporation of 
America (“Matsushita”) and Hoshiden Electronics Co., Ltd. (“Hosh- 
iden”), ask the Court pursuant to Rules 7(f) and 65(a) of the rules of this 
Court to grant a preliminary injunction removing the in-house counsel 
for Tandy Corporation (“Tandy”) from the list of those with approved ac- 
cess to all confidential business proprietary information submitted to or 
released by the International Trade Commission (“ITC” or “Commis- 
sion”) during the antidumping duty investigation of imports of high in- 
formation flat panel displays and subassemblies thereof. USITC Inv. No. 
731-TA-469. Plaintiffs assert that the in-house counsel, Mr. Herschel 
Winn, is involved in competitive decisionmaking at Tandy and therefore 
is ineligible to access confidential information. 


35 
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Mr. Winn applied for an administrative protective order (“APO”) pur- 
suant to 19 U.S.C. § 1677f(c)(1988) on July 31, 1990. In his application, 
Mr. Winn certified that, in his position as General Counsel at Tandy, he 
is not involved in competitive decisionmaking. See Exhibit A to Inter- 
venor Tandy Corporation’s Opposition to Plaintiff’s Motion for Prelimi- 
nary Injunction (“Intervenor’s Memorandum”). Satisfied that Mr. Winn 
was not so involved, the Commission granted the APO request. Plain- 
tiffs, who filed written objections to Mr. Winn’s application, now seek a 
court order removing his name from the list of those eligible to access 
business proprietary information from the ITC. 

A preliminary injunction will issue from this Court only if plaintiffs 
prove that four conditions have been met. Plaintiffs must show (1) that 
there is a likelihood of success on the merits; (2) that they will be immedi- 
ately and irreparably harmed; (3) that the public interest would be better 
served by the issuance of the injunction; and (4) that the balance of the 
hardships on all the parties favors the plaintiffs. Zenith Radio Corp. v. 
United States, 710 F.2d 806, 809 (Fed. Cir. 1983); S.J. Stile Assoc. Ltd. v. 
Snyder, 68 CCPA 27, 30, 646 F.2d 522, 525 (1981); PPG Indus., Inc. v. 
United States, 11 CIT 5, 6 (1987). 


I. Likelihood of Success on the Merits: 


For plaintiffs to ultimately succeed on the merits, that is, to have the 
ITC’s action invalidated, they must show that the action of the ITC in 
granting the APO to Mr. Winn was arbitrary and capricious, or an abuse 
of discretion. Plaintiffs claim that the Commission did not follow either 
its own regulations or the relevant statute and thus its approval of the 
APO application was arbitrary and capricious. Memorandum in Support 
of Plaintiffs’ Motions for Temporary Restraining Order and Preliminary 
Injunction at 3 (“Plaintiffs’ Memorandum”). 

The relevant statute was amended by the Omnibus Trade and Com- 
petitiveness Act of 1988 (“Trade Act”) which states that 


the Commission shall make all business proprietary information 
resented to, or obtained by it, during a proceeding (except privi- 
eged information, classified information, and spuds information 
of a type for which there is a clear and compelling need to withhold 
from disclosure) available to interested parties who are parties to the 
proceeding under a protective order described in subparagraph (B), 
regardless of when the information is submitted during a 
proceeding. 
19 U.S.C. § 1677f(c)(1)(A) (1988). The legislative history to this Act 
makes clear that those parties authorized to have access to business 
proprietary information include retained counsel and consultants or 
other experts. H.R. Rep. No. 576, 100th Cong., 2d Sess. 623 (1988). The 
conference report distinguishes in-house counsel, however, and states 
that in “determining whether in-house counsel may properly be given ac- 
cess, Commerce and the ITC should be guided by the factors enumerated 
in United States Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 
1984).” Id. 
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In U.S. Steel, our appellate court held that, in deciding whether coun- 
sel may receive access to confidential information, the agencies and the 
court may not distinguish solely on the basis of whether counsel are in- 
house or retained. 730 F.2d at 1468. The court reasoned that in-house 
counsel are just as bound by the Code of Professional Responsibility as 
are retained counsel and should not be denied access simply because of 
their status as in-house counsel. They may be denied access only where it 
is determined that they are “involved in competitive decisionmaking.” 
Id.1 

The Commission has adopted the court’s standard in its regulations. 
19 C.F.R. § 207.7(a)(3) defines who may file an application for access to 
confidential information. Authorized applicants under this regulation 
may include the in-house attorney for an interested party “if the attor- 
ney is not involved in competitive decisionmaking as defined in U.S. 
Steel.” 19 C.F.R. § 207.7(a)(3)(ii) (1990). Competitive decisionmaking 
was defined by the court as “counsel’s activities, association, and rela- 
tionship with a client that are such as to involve counsel’s advice and par- 
ticipation in any or all of the client’s decisions (pricing, product design, 
etc.) made in light of similar or corresponding information about a com- 
petitor.” U.S. Steel, 730 F.2d at 1468. 

Attached to Mr. Winn’s APO application was a letter tothe ITC written 
on Tandy Corporation stationery. Though he identified himself as Gen- 
eral Counsel, his stationery listed his titles as “Senior Vice President and 
Secretary.” See Exhibit A of Intervenor’s Memorandum. Mr. Winn stated 
that his duties as General Counsel include supervising Tandy’s staff of 
attorneys, who institute and defend lawsuits on behalf of the corpora- 
tion. They also prepare contracts and handle securities and labor mat- 
ters. He stated in the letter that he is not involved in decisions of pricing 
and the technical design of a product.” Id. 

Following plaintiffs’ written opposition, Mr. Winn submitted another 
letter to the Commission, in which he elaborated on his responsibilities 
and stated repeatedly that he does not engage in competitive decision- 
making at Tandy. See Letter of Herschel Winn to Kenneth R. Mason 
(August 7, 1990), Exhibit C of Intervenor’s Memorandum. He wrote that, 
in his position as Senior Vice President and Secretary, he reviews securi- 
ties filings, employee benefit plans and stock purchase plans, and he 
keeps the minutes of the Board of Directors of Tandy. Jd. Mr. Winn also 
asserted that he (or someone in his office) attends Corporate Staff 
Meetings where “results of operations and financial reports” are re- 
viewed. Id. Additionally, he attends Radio Shack Retail Store Meetings 
where the current state of affairs of Radio Shack stores is examined. 
Mr. Winn stated that at none of these meetings are the issues of “pricing, 
product design, etc.” discussed. 

The Court finds that Mr. Winn’s stated responsibilities at Tandy as 
Senior Vice President and Secretary constitute involvement in the com- 


lof course, in-house counsel may also be denied access if there is reason to believe deliberate disclosure is likely to 
occur, but that applies to anyone being considered for access, not just in-house counsel. 
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petitive decisionmaking process. His attendance at Corporate Staff, Ra- 
dio Shack and Tandy Board of Directors meetings necessarily exposes 
Mr. Winn to the exchange of ideas regarding policies that are inherent in 
all such meetings. Though the Court has no reason to, and does not here, 
doubt Mr. Winn’s veracity, the Court believes that the ITC has too nar- 
rowly interpreted the directives of the Federal Circuit in U.S. Steel and 
its own regulations. 

While an in-house counsel is not, per se, involved in competitive 
decisionmaking, Mr. Winn’s established positions as Senior Vice Presi- 
dent and Secretary do not adequately isolate him from the policymaking 
elements of the corporation so as to render the risk of inadvertent disclo- 
sure minimal. Though there is no reason to believe Mr. Winn would de- 
liberately disclose confidential data about Tandy’s competitors to those 
involved in day-to-day pricing and policy decisions, his regular contact 
with such executives in the context of what necessarily are competitive 
decisionmaking meetings creates “an unacceptable opportunity for in- 
advertent disclosure” and renders him ineligible to receive access to the 
business proprietary information in this case. See U.S. Steel, 730 F.2d at 
1468.2 

Consequently, the Court finds that plaintiffs have a substantial likeli- 
hood of success on the merits and the first prong of the test for a prelimi- 
nary injunction is satisfied. 


II. Immediate and Irreparable Harm: 


To establish immediate and irreparable harm, plaintiffs must show 
that there is a “viable threat of serious harm which cannot be undone.” 
S.J. Stile, 68 CCPA at 30, 646 F.2d at 525. Plaintiffs contend that if confi- 
dential information is disclosed to Mr. Winn, plaintiffs would lose their 
right to have the ITC’s action reviewed by the court, because the case 
would be moot as to the disclosed information. Since the information 
cannot be “undisclosed,” the court would be unable to redress plaintiffs’ 
grievance and the action would be dismissed as moot, even if the court 
agreed that the Commission’s action was arbitrary and capricious. 

A number of decisions of this Court and our appellate court have held 
that the threat of mootness which would preclude judicial review consti- 
tutes irreparable harm. Zenith, 710 F.2d at 810; Algoma Steel Corp. v. 
United States, 12 CIT__, __, 696 F. Supp. 656, 658 (1988); British 
Steel Corp. v. United States, 10 CIT 716, 717, 649 F. Supp. 78, 80 (1986). 
Clearly, if Mr. Winn receives the proprietary information, plaintiffs’ 
action would be mooted. Any relief subsequently granted by the Court 
would be pointless. Thus plaintiffs risk immediate and irreparable harm 
if the injunction is not granted. 


2Furthermore, this Court has acknowledged that, unlike retained attorneys, in-house counsel “might be suscepti- 
ble to demands of their corporate employers to violate a protective order.” D & L Supply Co. v. United States, 12 
CIT__, __, 693 F. Supp. 1179, 1182 (1988). 
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III. Balance of Hardships: 


The hardships which will befall plaintiffs if their motion fails are the 
exposure of confidential information to someone who is likely to be found 
to be involved in competitive decisionmaking at a competing corporation 
and the inability to get adequate relief if they ultimately succeed on the 
merits. Tandy stands to be deprived of the benefits of having its in-house 
counsel participate in the preparation of the case with full information, 
including proprietary information. However, Tandy already has re- 
tained able counsel who have been participating in the proceedings 
throughout the case and are well suited to capably protect Tandy’s inter- 
ests.3 The balance of hardships, therefore, clearly favors the plaintiffs. 


IV. Public Interest: 


There is no question that there is a strong public interest favoring full 
disclosure of information relevant to the underlying proceedings. See 
Komatsu Forklift Mfg. Co. of U.S.A. v. United States,13 CIT___,__, 
717 F. Supp. 843, 846 (1989). However, there is also a strong public inter- 
est in denying access to confidential information to those who are likely 
to disclose, whether deliberately or not, that information in the context 
of competitive decisionmaking. For this reason, the Court finds that the 
public interest is best served by granting the injunction. 


CONCLUSION 

Plaintiffs have met the burden of establishing that they have a sub- 
stantial likelihood of success on the merits, that, if a preliminary injunc- 
tion is not issued, they will suffer irreparable harm and that the balance 
of hardships and public interest are in their favor. Accordingly, plain- 
tiffs’ motion for a preliminary injunction denying Mr. Herschel Winn ac- 
cess to plaintiffs’ business proprietary information is granted and the 
ITC is directed to strike Mr. Winn’s name from the list of those eligible to 
receive confidential information in USITC Inv. No. 731-TA-469. 


3Unlike the situation in U.S. steel, in this case Tandy would not have to find new outside attorneys to replace its 
in-house counsel, which the Court recognizes “would create an extreme and unnecessary hardship.” U.S. Steel, 730 
F.2d at 1468. 
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(Slip Op. 90-96) 
KENNETH C, MERTZ, PLAINTIFF v. U.S. Customs SERVICE, DEFENDANT 
Court No. 89-11-00639 


MEMORANDUM OPINION AND ORDER 
[Plaintiff's motion denied.] 
(Dated October 1, 1990) 


Kenneth C. Mertz, pro se. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch (Barbara M. Epstein on 
the motion), for the defendant. 

Re, Chief Judge: Plaintiff moves for an order permitting him to pro- 
ceed with this action in forma pauperis and for appointment of counsel 
pro bono, pursuant to 28 U.S.C. § 1915(d). The defendant takes no posi- 
tion on plaintiff's motion and defers to the discretion of the court. 

Acourt of the United States may permit a party to proceed with litiga- 
tion in forma pauperis, that is, “without prepayment of fees and costs or 
security,” if the party shows by affidavit the inability to pay the costs or to 
give security. See 28 U.S.C. § 1915(a) (1988). 

Section 1915(d) also provides that “(t]he court may request an attor- 
ney to represent any such person unable to employ counsel. * * *” Coun- 
sel who are appointed to represent litigants who sue in forma pauperis 
contribute their services without charge. 

In support of his allegation of poverty, plaintiff submits an affidavit 
showing that he is presently employed at an annual salary of approxi- 
mately $30,000. The affidavit also shows that he owns stocks and bonds 
with an approximate value of $15,000, a house and lot with a value of 
$46,000, and an automobile valued at $12,000. 

Although section 1915 does not require a party seeking to proceed in 
forma pauperis to prove destitution, plaintiff has not demonstrated the 
degree of poverty found necessary in cases that have granted in forma 
pauperis status. See, e.g., Potnick v. Eastern State Hosp., 701 F.2d 243 
(2nd Cir. 1983), in which the district court denied the plaintiff's motion 
to proceed in forma pauperis. In reversing, the appellate court noted that 
the plaintiff had “a monthly income of $181 in welfare benefits, $41 in 
food stamps, a checking account balance of $59.77 and a 1974 Buick on 
which he owed $3600.” Id. at 244. 

In Sears Roebuck & Co. v. Charles W. Sears Real Estate, Inc., 865 F.2d 
22 (2nd Cir. 1988), the district court denied the defendant’s motion to 
proceed in forma pauperis. The district court stated that the pro se defen- 
dant, who estimated his net income at approximately $20,000, had failed 
to establish indigence. See id. at 23. 

On appeal, in affirming, the Court of Appeals for the Second Circuit 
concluded that the defendant “has not demonstrated the poverty found 
in cases, such as Potnick, that have granted in forma pauperis status.” 
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See id. The appellate court held that, since section 1915(d) allows ap- 
pointment of counsel only when a litigant is indigent, the district court 
did not err in denying the defendant in forma pauperis status. Hence, the 
Court of Appeals for the Second Circuit affirmed the decision of the dis- 
trict court. 

In this case, plaintiff's affidavit negates the degree of poverty or indi- 
gence necessary to proceed in forma pauperis. Hence, plaintiff's motion 
to proceed in forma pauperis, and for appointment of counsel pro bono, is 
denied. 





(Slip Op. 90-97) 


Koyo Serko Co., Ltp. anp Koyo Corp. or U.S.A. PLAINTIFFS v. UNITED 
States; DEPARTMENT OF COMMERCE; Rosert A. MosBacHER, SECRETARY 
OF COMMERCE, DEFENDANTS, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 87-10-01012 


Plaintiffs seek remand of ITA determination to correct certain clerical errors. 

Held: The Court is reluctant to affirm a determination that is founded upon a factually 
erroneous administrative record. 

[Plaintiffs’ motion for judgment on the agency record on Count IV(5)(i) of its amended 
complaint granted. ] 


(Dated October 3, 1990) 


Tanaka Ritger & Middleton (H. William Tanaka, Patrick F. O’Leary, Alice L. Mattice 
and John J. Kenkel) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. Melnbren- 
cis); of counsel: Stephanie J. Mitchell, Attorney-Advisor, Office of Chief Counsel for Import 
Administration, Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
John M. Breen); of counsel: Scott A. Scherff, Senior Corporate Counsel, The Timken Com- 
pany, for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: This action constitutes yet another challenge to 
Commerce’s final antidumping determination of tapered roller bearings 
(“TRBs”) from Japan. Final Determination of Sales at Less Than Fair 
Value; Tapered Roller Bearings and Parts Thereof Finished and Unfin- 
ished. From Japan, 52 Fed. Reg. 30,700 (Aug. 17, 1987), amended, 52 
Fed. Reg. 47,955 (Dec. 17, 1987). Pursuant to Rules 56 .1 and 56.1 (f) of 
the Rules of this Court, plaintiffs KOYO SEIKO CO., LTD. and KOYO 
CORPORATION of U.S.A. (collectively KOYO) herein move for partial 
judgment on the agency record as to Count IV(5) (i) of their amended 
complaint. The aforementioned count charges Commerce with unlaw- 
fully refusing plaintiffs’ request for correction of certain clerical errors 
present in the computer data it submitted to be utilized by the Interna- 
tional Trade Administration (ITA) in preparing its final determination. 
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Plaintiffs maintain that immediate resolution of this issue would serve 
judicial economy as the need for further litigation may well be mitigated. 
In opposition to said motion defendants and defendant-intervenor join, 
insisting that Commerce was not required to correct KOYO’s clerical er- 
rors after the final determination was issued. 


BACKGROUND 


In 1987, responding to a petition from the domestic industry, Com- 
merce initiated an antidumping investigation of TRBs and parts thereof 
imported from Japan. After an extended investigatory period, Commerce 
issued its final affirmative dumping determination which assessed an es- 
timated dumping margin of 70.44% for KOYO. 52 Fed. Reg. 30,709. It 
soon became apparent, however, that the determination was tainted by 
numerous ministerial errors. Consequently, the ITA informed all inter- 
ested parties that they would have two weeks to review and comment on 
the errors contained in the final determination after which an amended 
determination would be published. Petitioner as well as respondents to 
the investigation (including plaintiffs herein) addressed a series of cleri- 
cal and computational errors committed by the ITA. In addition, plain- 
tiffs informed Commerce that a review of the sales listing computer input 
tapes, which it (KOYO) had submitted to the ITA for calculation of their 
dumping margin, revealed various transcription errors. Within the allot- 
ted two weeks, plaintiffs sought correction of both the errors in its sub- 
missions and those for which the ITA was solely responsible, noting that 
correction of the clerical errors would not require further investigation 
as Commerce was already in possession of an accurate hard copy of U.S. 
sales figures in the administrative record.1 

Throughout the post-final determination proceedings KOYO main- 
tained that the transcription errors were committed by the company 
they commissioned to assure that their hard copy data was properly tran- 
scribed to a computer format compatible with that used by the ITA. This 
claim is supported by Commerce’s receipt of a communication from 
Mr. Joseph L. Meier, President of Yield Data Services, acknowledging 
that his company was retained by plaintiffs to verify the accuracy of the 
sales listing database and that it was during this procedure that the sub- 
ject errors occurred. Plaintiffs’ Memorandum in Support of Motion for 
Partial Judgment on the Agency Record (“Plaintiffs’ Memo”) at Appen- 
dix I. 

Upon evaluation of all comments, the ITA subsequently issued an 
amended determination reflecting the correction of the errors which had 
resulted exclusively from agency action. Notwithstanding KOYO’s en- 
treaties, the ITA failed to correct the errors on plaintiffs’ computer input 
tapes. Plaintiffs’ dumping margin under the amended determination 
was estimated at 36.21%. 52 Fed. Reg. 47,955. 


Commerce requires all respondents to submit hard copies of all the information contained in their respective com- 
puter tape submissions for verification purposes. Defendants’ Memorandum in Opposition to Plaintiffs’ Motion for 
Partial Judgment on the Agency Record (“Defendants’ Memo”) at 8. 
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At no time have defendants disputed plaintiffs’ allegations that the er- 
rors they sought to have corrected were purely clerical and would not re- 
quire further examination of the facts, or that their correction would 
significantly reduce KOYO’s dumping margin.2 Commerce simply main- 
tains that the ITA exercised proper discretion in denying plaintiffs’ re- 
quest for correction of the clerical errors because corrected copies of the 
computer tapes were not submitted before the final determination was 
issued. Defendants’ Memo at 2-3. 

Hence, plaintiffs seek to have these clerical errors immediately cor- 
rected. For the reasons stated herein, the Court remands to the ITA for 
correction, the clerical and transcription errors on plaintiffs’ U.S. sales 
listing computer input tapes. 


DISCUSSION 


There can be no doubt that Congress intended final determinations to 
be precisely that. Indeed, if determinations were constantly subject to 
amendment, “it would be difficult to answer the question as to when a 
final determination would ever be made.” Badger-Powhatan, Div. of 
Figgie Int’l, Inc. v. United States, 10 CIT 241, 245, 633 F. Supp. 1364, 
1369 (1986) (emphasis in original). The Court further acknowledges that 
the imposed deadlines must be strictly adhered to if Commerce is to con- 
duct antidumping investigations effectively. 

This notwithstanding, it is axiomatic that fair and accurate determina- 
tions are fundamental to the proper administration of our dumping laws. 
Consequently, courts have uniformly authorized the correction of any 
clerical errors which would affect the accuracy of a determination. See 
e.g., Ipsco Inc. v. United States, 14 CIT , Slip Op. 90-37 (April 16, 
1990); Asociacion Colombiana de Exportadores de Flores v. United 
States, 13CIT___, 704 F. Supp. 1114 (1989); Daewoo Elec. Co. v. United 
States, 13 CIT , 712 F. Supp. 931 (1989); Borlem. S.A. Empreedimen- 
tos Industriais v. United States, 12 CIT , Slip-Op. 88-77 (June 15, 
1988); Serampore Indus., Put. Ltd. v. United States,12CIT__, 696 F. 
Supp. 665 (1988); Gilmore Steel Corp. v. United States, 7 CIT 219, 585 F. 
Supp. 670 (1984); Atlantic Sugar, Ltd. v. United States, 1 CIT 211, 511F. 
Supp. 819 (1981). 

In fact, this court, in Florex v. United States, acknowledged that the 
collection of actual information is at the heart of the ITA’s investiga- 
tions. 13 CIT ,___, 705 F. Supp. 582, 588 (1989). Furthermore, in 
Serampore, a case recently before the court with circumstances analo- 
gous to the instant action, it was determined that computer input errors 
caused by respondent’s submissions should be corrected in the interest 
of accuracy.12CIT__, 696 F. Supp. 665. 

A legislative preference for determinations that are factually correct is 
further borne out by the recent amendments to title 19, as contained in 


2With reference to plaintiffs’ SES 
Soto ee ee eee eee margin would not 
Memo at 16, n.16. The Court therefore presumes rp ethene tates te A terre ta 
supetantially reduced by the correction of the clerical errors at issue. 
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§ 1333 of The Omnibus Trade and Competitiveness Act of 1988 
(OTCA).3 Therein Congress provides for the correction of ministerial er- 
rors discovered in final determinations within a reasonable period of 
time. It is possible to surmise then, that affirming a final determination 
known to be based on incorrect data would not only perpetuate the error, 
but would also be contrary to legislative intent. 

Furthermore, “[jjudicial authority supports granting a request for re- 
mand if it fosters and promotes fundamental fairness.” Alhambra Foun- 
dry Co. v. United States,12 CIT __, , 685 F. Supp. 1252, 1262 
(1988) (citing ILWU Local 142 v. Donovan, ‘12 CIT__s, , 678 F. 
Supp. 307, 310 (1988)). As this court has previously recognized, fé failure to 
reopen a determination which is known to be based on erroneous factual 
information that would clearly mandate a change in result would itself be 
arbitrary and capricious. Timken Co. v. United States, 7 CIT 319, 320 
(1984). The Court therefore finds it necessary to balance the preference 
for accurate determinations with the necessity for meaningful final de- 
terminations. 

In this case, there is no evidence that plaintiffs colluded to defraud 
Commerce. To the contrary, it appears from the record that KOYO noti- 
fied Commerce of the errors promptly upon their discovery. Moreover, 
what is most persuasive to the Court is that the use of the incorrect data 
resulted in such absurd results as would certainly alert the ITA analysts 
to a discrepancy.4 In addition, Commerce’s failure to provide a compel- 
ling explanation for its inept handling of what should have been a routine 
matter is baffling to the Court. Finally, the fact that Commerce was in 
possession of a true hard copy of the information at all times, leads the 
Court to only one fair outcome. In this instance, the interests of fairness 
and judicial economy would be best served by the immediate correction of 
KOYO’s computer input errors. 

Thus, the Court finds that the limited burden which would be imposed 
on the ITA by virtue of a remand ordering the correction of plaintiffs’ in- 
put errors is far outweighed by the preference for accuracy in final dump- 
ing determinations. As aptly stated in Serampore, 13 CIT at , 696 F. 
Supp. at 673, the “Court is loathe to affirm a determination that m might be 
based on a questionable record,” as a “contrary holding would be tanta- 
mount to saying that once an error initially evades detection, the ITA is 
thereafter powerless to take remedial steps, thereby compounding the 
error.” Gilmore Steel, 7 CIT at 224, 585 F. Supp. at 674. 

Accordingly, the Court hereby remands this action to the ITA with di- 
rections that the eight transcription errors at issue be corrected to accu- 
rately reflect the information contained in the hard copy already 
included in the administrative record. 


3Section 1383 of the OTCA requires the the administering authority to establish procedures for the correction of “min- 
isterial” errors contained in final determinations and administrative reviews. Ministerial errors are defined by the 
statute as “errors in addition, subtraction, or other arithmetic function, clerical errors resulting from inaccurate copy- 
ing, duplication, or the like, and any other type of unintentional error which the administering authority considers 


a The flawed computer tapes rendered both negative and positive dumping margins in excess of 16,000%. Plaintiffs’ 
emo at 9. 
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OPINION 

Restani, Judge: Plaintiff seeks to reopen this matter and to obtain a 
permanent injunction requiring liquidation of entries at duty rates com- 
patible with the court’s interlocutory decisions in this unfair trade pro- 
ceeding. The governmental defendant opposes reopening on the grounds 
that the action challenging the administrative determination was termi- 
nated by voluntary dismissal; therefore, in its view reopening for pur- 
poses of considering injunctive relief would be improper.1 

The court rendered two remand decisions in this matter.2 Following 
the first remand, the Department of Commerce (Commerce) determined 
that the applicable duty rate should be somewhat lower than its original 
rate. This change resulted from reconsideration of one of three issues re- 
manded to Commerce. That issue was addressed in Count I of the 
Amended Complaint. Following a stipulation of dismissal of Count II of 
the complaint, an order of dismissal, signed by the deputy clerk, was en- 
tered which reads as follows: 


This Court, having affirmed in part, the remand determination of 
the Department of Commerce, International Trade Administration, 
dated November 1, 1989 and noting that all the parties appearing in 
this action have stipulated to the dismissal to the only remaining un- 
resolved count of the complaint, orders that the case listed in the 
schedule set forth above is hereby dismissed with prejudice. 


While this is not the simple voluntary dismissal that the governmental 
defendant claims it is, neither is it, on its face, a indication of what Com- 
merce is to do. Apparently, Commerce is now treating some entries in ac- 
cordance with the determination made after the first remand. 
Commerce, however, has not seen fit to liquidate and refund duties de- 
posited on a group of older entries, in accordance with the new determi- 


1 Defendant-intervenor takes no position. 


Sonco Steel Tube Division Ferrum. Inc. v. United States, 12 CIT. 694 F. Supp. 959 (1988) and Sonco Steel 
Tube Division, Ferrum, Inc. v. United States, 13 CIT ___, 714 F. Supp. 1218 (1989). 
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nation. For this reason plaintiff seeks reopening and leave to seek a 
permanent injunction prohibiting liquidation according to the original 
determination. 

As this court reads the applicable statute once the court has enjoined 
liquidation of entries at the duty rates established pursuant to Com- 
merce’s original determination, all enjoined entries are to be liquidated 
in accordance with the “final court decision in the action.” 19 U.S.C. 
§ 1516a(e) (1988).3 Because an injunction was issued in this case, liqui- 
dation of entries made both before and after publication of the court deci- 
sion adverse to Commerce’s determination would be governed by the 
final decision of the court. Jd. Obviously, a final judgment in the form ofa 
permanent injunction would make clear Commerce’s duties with regard 
to liquidation, but judgment in such form may not be required. If this 
particular form problem were the only issue, amendment of the judg- 
ment would seem appropriate. An additional question arises, however, 
as to whether a “final court decision,” in the sense intended by the stat- 
ute, ever occurred or was intended to occur. 

What the parties chose to accomplish by the language employed in the 
dismissal order and the type of dismissal chosen is not perfectly clear. 
The court is unaware of the terms of settlement among the parties, or 
even if a settlement agreement exists. To be consistent, if Commerce con- 
sidered a “final decision” of the court to have been entered it would be 
expected to liquidate all entries in accordance with the court’s remand 
decision, because of the earlier injunction of liquidation, not just entries 
made following publication. It is possible, of course, that Commerce 
chose to liquidate only some entries at the new rate because of a settle- 
ment or some other reason known to Commerce, other than the existence 
of a “final decision.” Unfortunately, the court has no information on this 
matter. 

Timken Company v. United States, 89-1489 at 9-10 (Fed. Cir. Jan. 4, 
1990) (discussing Melamine Chemicals, Inc. v. United States, 732 F.2d 
924 (Fed. Cir. 1984)) makes clear that court decisions remanding agency 
unfair trade determinations are not “final decisions” under 19 U.S.C. 
§ 1516(e).4 Under the facts of this case the agreed upon dismissal may 
constitute the requisite “final decision,” as it is not clear that any further 


519 U.S.C. § 1516a(e) reads as follows: 
(e) Liquidation in accordance with final decision 
If the cause of action is sustained in whole or in part by a decision of the United States Court of International 
Trade or of the United States Court of Appeals for the Federal Circuit — 
ee ene ee ene ane, 
the administering authority, or the Commission, which is entered, or withdrawn from warehouse, for 
consumption after the date of publication in the Federal Register by the Secretary or the administering 
authority of a notice of the court decision, and 
(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this section, 
shall be liquidated in accordance with the final court decision in the action. Such notice of the court decision 
shall be published within ten days from the date of the issuance of the court decision. 


4 See also Timken, note 6 (“We do, however, agree that a decision must be final’ in the sense that the CIT has entered 
final judgment in order to require publication of notice under 1516a(c)(1) and (e).”) and Smith Corona Corp. v. United 
States, Nos. 89-1387, 89-1388, 89-1389, 89-1398, 89-1399, 89-1400 (Fed. Cir. Sept. 26, 1990) (decision of the Court of 
sean Trade is controlling when rendered and must be published within 10 days, citing 19 U.S.C. 

1516a(c)(1)). 
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steps remained to be taken in the case. If defendant’s complaint is that 
the final order was not signed by a judge, the entry of a similar order by a 
judge of the court would seem to bea technicality easily remedied, assum- 
ing arguendo that this is a problem. 

The court suspects that the real dispute here involves the original 
granting of an injunction against liquidation, which defendant opposed. 
The form of order also may reflect a lack of mutual understanding among 
the parties as to the effects of the original injunction given the then un- 
settled state of the law in this area. 

Because the basis of Commerce’s actions and the facts surrounding the 
entry of the order of dismissal are unclear the court cannot grant plain- 
tiff’s simple motion for relief from operation of judgment based on this 
record. The court instead accepts the motion for relief from judgment, 
but directs plaintiff within twenty days to present appropriate argu- 
ments and evidence, if any, in support of the motion and to include there- 
with any motion to include a permanent injunction arising from a final 
court decision within a new judgment. Defendant has twenty days to re- 
spond to all aspects of the motion. 
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